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DISCUSSION: The waiver application was denied by the District Director, Miami, Florida, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Taiwan who was found to be inadmissible to the United 
States under 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 
1182(a)(2)(A)(i)(I), for having been convicted of committing a crime involving moral turpitude. 
The applicant sought a waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. § 
1182(h). The director concluded that the applicant had failed to establish that his admission would 
impose extreme hardship on a qualifying relative, and denied the Application for Waiver of Grounds 
ofInadmissibility (Form 1-601) accordingly. The applicant filed a timely appeal. 

On appeal, counsel states that the applicant's wife will be impacted if she remains in the United 
States without the applicant, and if she relocates to Taiwan with him. Counsel avers that the 
applicant's wife has health problems: diabetes mellitus, torn meniscus in her knee, high blood 
pressure, high cholesterol, torn rotator cuffs in her shoulders, chronic pain syndrome, and 
depression. 

We will first address the finding of inadmissibility under section 212(a)(2)(A)(i)(I) of the Act for 
having been convicted of committing crimes involving moral turpitude. 

Section 212(a)(2)(A) of the Act states, in pertinent parts: 

(i) [A]ny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of-

(I) a crime involving moral turpitude ... or an attempt or conspiracy to 
commit such a crime ... is inadmissible. 

~he Board of Immigration Appeals (Board) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 
617-18 (BIA 1992), that: 

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks 
the public conscience as being inherently base, vile, or depraved, contrary to the rules 
of morality and the duties owed between man and man, either one's fellow man or 
society in generaL .. 

In determining whether a crime involves moral turpitude, we consider whether the act 
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional 
conduct is an element of an offense, we have found moral turpitude to be present. 
However, where the required mens rea may not be determined from the statute, moral 
turpitude does not inhere. 

(Citations omitted.) 
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To determine if a crime involves moral turpitude, the Ninth Circuit Court of Appeals first applies the 
categorical approach. Nunez v. Holder, 594 F.3d 1124, 1129 (9th Cir. 2010) (citing Nicanor-Romero 
v. Mukasey, 523 F.3d 992, 999 (9th Cir.2008). This approach requires analyzing the elements of the 
crime to determine whether all of the proscribed conduct involves moral turpitude. Nicanor
Romero, supra at 999. In Nicanor-Romero, the Ninth Circuit states that in making this 
determination there must be "a realistic probability, not a theoretical possibility, that the statute 
would be applied to reach conduct that did not involve moral turpitude. [d. at 1004 (quoting 
Gonzales v. Duenas-Alvarez, 549 U.S. 183, 193 (2007). A realistic probability can be established 
by showing that, in at least one other case, which includes the alien's own case, the state courts 
applied the statute to conduct that did not involve moral turpitude. !d. at 1004-05. See also Matter 
of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008) (whether an offense categorically involves moral 
turpitude requires reviewing the criminal statute to determine if there is a "realistic probability, not a 
theoretical possibility," that the statute would be applied to conduct that is not morally 
turpitudinous ). 

If the crime does not categorically involve moral turpitude, then the modified categorical approach is 
applied. Castillo-Cruz v. Holder, 581 F.3d 1154, 1161 (9th Cir. 2009). This approach requires first 
looking to the "limited, specified set of documents" that comprise what has become known as the 
record of conviction-the charging document, a signed plea agreement, jury instructions, guilty 
pleas, transcripts of a plea proceeding and the judgment-to determine if the conviction entailed 
admission to, or proof of, the necessary elements of a crime involving moral turpitude. Id. at 1161 
(citing Fernando-Ruiz v. Gonzalez, 466 F.3d 1121, 1132-33 (9th Cir. 2006)). 

The record reflects that on December 1, 1994 the applicant was sentenced to 15 years imprisonment 
in Taiwan for violation of the Guns, Explosives, and Knives Control Act. 

While we do not know the language of the statutory provision under which the applicant was 
convicted, we note that the Third Appeal to Supreme Court document dated October 26, 1994 
describes the conduct of which the applicant was convicted. This document states that from May 
1988 to October 1990 the applicant smuggled firearms in recycled paper cargos from Oakland, 
California, to Taiwan and sold these firearms to mafia in Taiwan in order to make a profit. 

The applicant does not dispute that his offense involves moral turpitude, and we find that the 
offense of smuggling firearms and selling them to criminals is an act which would shock the public 
conscience as "base, vile, or depraved" and indicative of a corrupt mind. Thus, we find that the 
applicant's crim.inal offense involves moral turpitude, rendering him inadmissible under section 
212(a)(2)(A)(i)(I) ofthe Act. 

We note that the applicant's wife states in the declaration dated May 4, 2008 that her husband owned 
a warehouse in Oakland, and imported and exported nonwoven materials to Taiwan and China. She 
declares that "[p]eople that worked for him put gun in the container without his personal knowledge 
that put him in prison for smuggling gun." 

However, the Board held in In Re Max Alejandro Madrigal-Calvo, 21 I&N Dec. 323, 327 (BIA 
1996), that collateral attacks on a conviction do not operate to negate the finality of the conviction 
unless and until the conviction is overturned. (citations omitted). A collateral attack on a judgment 
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of conviction cannot be entertained "unless the judgment is void on its face," and "it is improper to 
go behind the judicial record to determine the guilt or innocence of an alien." Id. 

The waiver for inadmissibility under section 212(a)(2)(A) of the Act is found under section 212(h) 
of the Act. That section provides, in pertinent part: 

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, waive 
the application of subparagraph (A)(i)(I) ... of subsection (a)(2) ... if-

(1) (A) in the case of any immigrant it is established to the satisfaction of 
the Attorney General [Secretary] that -

(i) ... the activities for which the alien is inadmissible occurred 
more than 15 years before the date of the alien's application for a 
visa, admission, or adjustment of status, 

(ii) the admission to the United States of such alien would not be 
contrary to the national welfare, safety, or security of the United 
States, and 

(ii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse, parent, son, or daughter 
of a citizen of the United States or an alien lawfully admitted for 
permanent residence if it is established to the satisfaction of the Attorney 
General [Secretary] that the alien's denial of admission would result in 
extreme hardship to the United States citizen or lawfully resident spouse, 
parent, son, or daughter of such alien ... 

Section 212(h)(1)(A) of the Act provides that the Attorney General may, in his discretion, waive the 
application of subparagraph (A)(i)(I) of subsection (a)(2) if the activities for which the alien is 
inadmissible occurred more than 15 years before the date of the alien's application for a visa, 
admission, or adjustment of status. Since the conviction rendering the applicant inadmissible 
occurred in 1994, which is more than 15 years ago, it is waivable under section 212(h)(I)(A)(i) of 
the Act. 

Section 212(h)(1)(A)(ii) and (iii) of the Act requires that the applicant's admission to the United 
States not be contrary to the national welfare, safety, or security of the United States; and that the 
applicant establish his rehabilitation. 

Evidence in the record to establish the applicant's eligibility under section 212(h)(1)(A)(ii) and (iii) 
of the Act consists of letters by the applicant's biological children and his wife commending the 
applicant's character. 

However, we note that the Office of Public Prosecutor of the Taiwan Taichung District Court states 
in the official letter dated February 10, 2009 that the applicant is wanted as a suspect for fraud 
offenses. The applicant is suspected of stealing a blank check book in 2006. It is also alleged that 
since 2005, "based on his intention of making illegal earnings for himself, he deceived people by 
pretending that his had earned prosperous profits." Finally, the applicant is 
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suspected of conspiring with another defendant "to induce a lot of certain peoples to invest in lots of 
their nominal businesses and thereby absorb the illegal earnings of more than two hundred million 
Taiwan dollars." 

In view of the record, which shows that the applicant is wanted as a suspect in criminal offenses 
involving fraudulent conduct committed in Taiwan, the AAO finds that the applicant has not 
demonstrated that his admission to the United States is not contrary to the national welfare, safety, or 
security of the United States, and that he has been rehabilitated, as required by section 
212(h)(1)(A)(ii) and (iii) of the Act. 

Section 212(h)(1)(B) of the Act provides that a waiver of the bar to admission resulting from 
violation of section 212(a)(2)(A)(i)(I) of the Act is dependent first upon a showing that the bar 
imposes an extreme hardship to the citizen or lawfully resident spouse, parent, son, or daughter of the 
applicant. Hardship to the applicant is not a consideration under the statute and will be considered 
only to the extent that it results in hardship to a qualifying relative. The qualifying relative in this 
case is the applicant's wife. If extreme hardship to the qualifying relative is established, the 
Secretary then assesses whether an exercise of discretion is warranted. See Matter of Mendez
Moralez, 21 I&N Dec. 296 (BIA 1996). 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the qualifying 
relative would relocate and the extent of the qualifying relative's ties in such countries; the financial 
impact of departure from this country; and significant conditions of health, particularly when tied to an 
unavailability of suitable medical care in the country to which the qualifying relative would relocate. 
Id. The Board added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the list of factors was not exclusive. Id. at 566. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
United States for many years, cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, or 
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22 
I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N Dec. 
880,883 (BIA 1994); Matter ofNgai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of Kim, 15 
I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
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considered in the aggregate in determining whether extreme hardship exists." Matter of O-J-O-, 21 
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator "must 
consider the entire range of factors concerning hardship in their totality and determine whether the 
combination of hardships takes the case beyond those hardships ordinarily associated with 
deportation." !d. 

The actual hardship associated with an abstract hardship factor such as family separation, economic 
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique 
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a 
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23 
I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying 
relatives on the basis of variations in the length of residence in the United States and the ability to 
speak the language of the country to which they would relocate). For example, though family 
separation has been found to be a common result of inadmissibility or removal, separation from 
family living in the United States can also be the most important single hardship factor in 
considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras
Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 I&N Dec. at 247 
(separation of spouse and children from applicant not extreme hardship due to conflicting evidence 
in the record and because applicant and spouse had been voluntarily separated from one another for 
28 years). Therefore, we consider the totality of the circumstances in determining whether denial of 
admission would result in extreme hardship to a qualifying relative. 

In rendering this decision, the AAO will consider all of the evidence in the record including, but not 
limited to, letters and medical documentation. 

The applicant's wife conveys in the declaration dated March 30, 2009 that she has a close 
relationship with the applicant and his biological sons (who were adopted by an uncle), and that the 
applicant and one of his sons help take care of her and manage her nail salon, which she has owned 
for 27 years. The applicant's wife maintains that her physical disabilities are such that she requires 
daily assistance in functioning and that she takes medication for pain. She avers that her entire 
family is in the United States, including the sister with whom she has a close relationship. The 
applicant's wife states that her business financially supports her. She states that in Taiwan there is 
not much work and the export and import business is slow. She maintains that she does not speak 
Chinese and could not live in Taiwan, especially because she receives medical care here, and that her 
life would be ruined there. 

We note states in the letter dated March 31, 2009, that the applicant's wife 
has health problems, which ~e diabetes mellitus (insulin dependent); tom meniscus in her knee 
which effects her walking and requires physical therapy; high blood pressure and high cholesterol; 
torn shoulder rotator cuffs, which prevent her from lifting and extending her arms, and as a ' 
consequence limits her "ability to engage in normal activities where she requires assistance for 
normal daily activities"; chronic pain syndrome; and chronic depression. 

Letters in the record from the applicant's wife's sister, brother, and friends indicate that the 
applicant's wife has a close relationship with the applicant and that he takes care of her on a daily 
basis. 
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The hardship factor asserted in the instant case is the emotional hardship to the applicant's wife if 
she remains in the United States without her husband. The evidence in the record shows that the 
applicant's wife has serious health problems which limit her ability to engage in normal life 
activities, and that her husband, with whom she has a close relationship, is her care giver on a daily 
basis. In view of this evidence, we find that the applicant has demonstrated that his wife will 
experience extreme hardship if she remains in the United States without him. 

Furthermore, the applicant has established that his wife would experience extreme hardship if she 
joined him to live in Taiwan. The evidence in the record establishes that the applicant's wife has 
serious health problems that affect her ability to engage in normal life activities, she takes 
medication for chronic depression, and she is anxious because she does not speak Chinese and will 
not be able to communicate. Moreover, the record shows that the applicants' wife derives her 
income from a nail salon which she has owned and operated for 27 years. When these unique 
factors are considered together, we find they show the applicant's wife will experience extreme 
hardship if she joined her husband to live in Taiwan. 

Thus, the applicant has demonstrated extreme hardship to a qualifying relative under for relief under 
section 212(h) ofthe Act. 

In Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996), the Board stated that once 
eligibility for a waiver is established, it is one of the favorable factors to be considered in 
determining whether the Secretary should exercise discretion in favor of the waiver. Furthermore, 
the Board stated that: 

In evaluating whether section 212(h)(l)(B) relief is warranted in the exercise of 
discretion, the factors adverse to the alien include the nature and underlying 
circumstances of the exclusion ground at issue, the presence of additional significant 
violations of this country's immigration laws, the existence of a criminal record, and 
if so, its nature and seriousness, and the presence of other evidence indicative of the 
alien's bad character or undesirability as a permanent resident of this country. The 
favorable considerations include family ties in the United States, residence of long 
duration in this country (particularly where alien began residency at a young age), 
evidence of hardship to the alien and his family if he is excluded and deported, 
service in this country's Armed Forces, a history of stable employment, the existence 
of property or business ties, evidence of value or service in the community, evidence 
of genuine rehabilitation if a criminal record exists, and other evidence attesting to the 
alien's good character (e.g., affidavits from family, friends and responsible 
community representatives). 

Id. at 301. 

The AAO must then, "[B]alance the adverse factors evidencing an alien's undesirability as a 
permanent resident with the social and humane considerations presented on the alien's behalf to 
determine whether the grant of relief in the exercise of discretion appears to be in the best interests 
of the country. " Id. at 300. (Citations omitted). 
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The favorable factors are the extreme hardship to the applicant's wife, and the letters by the 
applicant's wife, family members, and others commending his character. 

The adverse factor in the present case is the criminal conviction of selling smuggled firearms to mafia 
in Taiwan. We find that the offense of smuggling of firearms and selling them to criminals is a 
dangerous crime, and the applicant must therefore establish extraordinary circumstances to warrant a 
favorable exercise of discretion, which in most cases requires a showing of exceptional and 
extremely unusual hardship. See 8 C.F.R. § 212.7(d). 

When we consider and balance the adverse factor in this case with the favorable factors, we find that 
the adverse factor clearly outweighs the favorable factors. Therefore, we find that the grant of relief 
in the exercise of discretion is not warranted in this case. 

In proceedings for application for waiver of grounds of inadmissibility under section and 212(h) of 
the Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the 
Act, 8 U.S.C. § 1361. The applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


