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FILE:_ 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 212(h) of the 
Immigration and Nationality Act, 8 U.S.C. § I 182(h) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § I 03.5(a)(1 )(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 
. ') 

A~J)Lw-~, 
~ Perry Rhew 

Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION,: The waiver application was denied by the Director, California Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed as 
the applicant is not inadmissible under section 212(a)(2)(A)(i)(I) of the Immigration and Nationality 
Act (the Act), 8 U.S.c. § 1182(a)(2)(A)(i)(I), and the waiver application is moot. The matter will be 
returned to the director for continued processing. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1182(a)(2)(A)(i)(I), for having been convicted of crimes involving moral turpitude. The 
applicant sought a waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. 
§ 1182(h). The director concluded that the applicant failed to establish that his bar to admission 
would impose extreme hardship on a qualifying relative, and denied the Application for Waiver of 
Grounds of Inadmissibility (Form 1-601) accordingly. Decision of the Director, dated June 11, 
2009. 

On appeal, counsel for the applicant asserts that the applicant's convictions that served as the basis 
for his inadmissibility have been vacated, and thus the applicant is no longer inadmissible under 
section 212(a)(2)(A)(i)(I) of the Act. 

The record contains, but is not limited to: correspondence from counsel; documentation regarding 
the applicant's criminal convictions; and documentation to show consequences to the applicant's 
family members should the waiver application be denied. The entire record was examined in 
arriving at a decision on the appeal. 

Section 212(a)(2)(A) of the Act states, in pertinent parts: 

(i) [A]ny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of -

(I) a crime involving moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime ... 
is inadmissible. 

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 617-
18 (BIA 1992), that: 

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks 
the public conscience as being inherently base, vile, or depraved, contrary to the rules 
of morality and the duties owed between man and man, either one's fellow man or 
society in general.. .. 

In determining whether a crime involves moral turpitude, we consider whether the act 
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional 
conduct is an element of an offense, we have found moral turpitude to be present. 
However, where the required mens rea may not be determined from the statute, moral 
turpitude does not inhere. 
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(Citations omitted.) 

The record shows that in 1986 the applicant was convicted of burglary under California Penal Code 
§ 459 and larceny under California Penal Code § 487. The director concluded that these offenses 
constituted crimes involving moral turpitude, rendering the applicant inadmissible under section 
212(a)(2)(A)(i)(I) of the Act. 

On appeal, counsel asserts that the applicant's convictions have been vacated. The applicant submits 
an order from the Superior Court of Los Angeles County, Southeast District - Downey Court, issued 
May 12, 2010, that vacates both of the applicant's convictions. The court indicated that the basis for 
the order was the prior criminal court's noncompliance with the procedural requirements of 
California Penal Code § 1016.5, as the applicant was not advised of the potential immigration 
consequences of his guilty plea to the charges. The court stated that the applicant's convictions 
"were entered in error", and that they are "legally invalid." California Penal Code § 1016.5 states: 

(a) Prior to acceptance of a plea of guilty or nolo contendere to any offense punishable 
as a crime under state law, except offenses designated as infractions under state law, 
the court shall administer the following advisement on the record to the defendant: 
If you are not a citizen, you are hereby advised that conviction of the offense for which 
you have been charged may have the consequences of deportation, exclusion from 
admission to the United States, or denial of naturalization pursuant to the laws of the 
United States. 

(b) Upon request, the court shall allow the defendant additional time to consider the 
appropriateness of the plea in light of the advisement as described in this section. If, 
after January 1, 1978, the court fails to advise the defendant as required by this section 
and the defendant shows that conviction of the offense to which defendant pleaded 
guilty or nolo contendere may have the consequences for the defendant of deportation, 
exclusion from admission to the United States, or denial of naturalization pursuant to 
the laws of the United States, the court, on defendant's motion, shall vacate the 
judgment and permit the defendant to withdraw the plea of guilty or nolo contendere, 
and enter a plea of not guilty. Absent a record that the court provided the advisement 
required by this section, the defendant shall be presumed not to have received the 
required advisement. 

(c) With respect to pleas accepted prior to January 1, 1978, it is not the intent of the 
Legislature that a court's failure to provide the advisement required by subdivision (a) 
of Section 1016.5 should require the vacation of judgment and withdrawal of the plea 
or constitute grounds for finding a prior conviction invalid. Nothing in this section, 
however, shall be deemed to inhibit a court, in the sound exercise of its discretion, 
from vacating a judgment and permitting a defendant to withdraw a plea. 

(d) The Legislature finds and declares that in many instances involving an individual 
who is not a citizen of the United States charged with an offense punishable as a crime 
under state law, a plea of guilty or nolo contendere is entered without the defendant 
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knowing that a conviction of such offense is grounds for deportation, exclusion from 
admission to the United States, or denial of naturalization pursuant to the laws of the 
United States. Therefore, it is the intent of the Legislature in enacting this section to 
promote fairness to such accused individuals by requiring in such cases that 
acceptance of a guilty plea or plea of nolo contendere be preceded by an appropriate 
warning of the special consequences for such a defendant which may result from the 
plea. It is also the intent of the Legislature that the court in such cases shall grant the 
defendant a reasonable amount of time to negotiate with the prosecuting agency in the 
event the defendant or the defendant's counsel was unaware of the possibility of 
deportation, exclusion from admission to the United States, or denial of naturalization 
as a result of conviction. It is further the intent of the Legislature that at the time of the 
plea no defendant shall be required to disclose his or her legal status to the court. 

The grounds for vacating a judgment in California Penal Code § 1016.5 constitute defects in the 
criminal trial, and not remedies pursuant to a rehabilitation program or to alleviate immigration 
consequences. Thus, the applicant's convictions have been vacated in a manner that removes them 
from the definition of a conviction under section 101(a)(48)(A) of the Act. See Matter of Roldan, 22 
I&N Dec. 512 (BIA 1999); Matter of Pickering, 23 I&N Dec. 621, 624 (BIA 2003). As such, the 
applicant's convictions may not serve as a basis for inadmissibility under section 212(a)(2)(A)(i)(I) 
of the Act. 

The record does not show that the applicant is inadmissible under other provisions of the Act. 
Accordingly, the applicant does not require a waiver of inadmissibility, and the present Form 1-601 
application is moot. 

ORDER: The appeal is dismissed as the waiver application is moot. The director shall reopen the 
denial of the Form 1-485 application on motion and continue to process the adjustment application. 


