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DISCUSSION: The waiver application was denied by the Field Office Director, San Bernardino, 
California, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be dismissed. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1182(a)(2)(A)(i)(I), for having been convicted of a crime involving moral turpitude. The 
applicant seeks a waiver of inadmissibility. The field office director denied the Application for 
Waiver of Grounds of Inadmissibility (Form 1-601), finding the applicant failed to demonstrate 
extreme hardship to a qualifying relative. 

On appeal, the applicant contends that he has demonstrated extreme hardship to his spouse and 
children. 

The applicant does not dispute inadmissibility under section 212(a)(2)(A)(i)(I) of the Act for having 
been convicted of a crime involving moral turpitude. 

Upon review of the record, we find that the applicant has controlled substance convictions and that 
the director did not address whether the offenses render the applicant inadmissible under section 
212(a)(2)(A)(i)(II) of the Act for having been convicted of a crime involving a controlled substance. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the field office or service center does not identify all of the grounds for 
denial in the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 
1043 (E.D. Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 
145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The minute order dated February 13, 1990 for case number that the applicant 
pled guilty to possession of a controlled substance in violation of section 11350(a) of the California 
Health and Safety Code. The judge suspended proceedings and placed the applicant on probation for 
three years, and ordered that the applicant serve 180 days in jail. 

The applicant has misdemeanor convictions for being under the influence of a controlled substance 
in violation of section 11550 of the California Health and Safety Code. 

Section 212(a)(2) of the Act states in pertinent part: 

(A) Conviction of certain crimes. -

(i) In general. - Except as provided in clause (ii), any alien 
convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of -
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(II) a violation of (or conspiracy or attempt to violate) 
any law or regulation of a State, the United States, 
or a foreign country relating to a controlled 
substance (as defined in section 102 of the 
Controlled Substances Act (21 U.S.C. 802)), is 
inadmissible. 

Section 212(h) of the Act provides, in pertinent part, that: 

The Attorney General may, in his discretion, waive the application of ... 
subparagraph (A)(i)(II) ... insofar as it relates to a single offense of simple 
possession of 30 grams or less of marijuana if - ... in the case of an immigrant who 
is spouse, parent, son, or daughter of a citizen of the United States or an alien 
lawfully admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General that the alien's denial of admission would result in extreme 
hardship to the United States citizen or lawfully permanent resident spouse, parent, 
son, or daughter of such alien. 

Section 11350 of the California Health and Safety Code states: 

a) Except as otherwise provided in this division, every person who possesses (1) any 
controlled substance specified in subdivision (b) or (c), or paragraph (1) of 
subdivision (1) of Section 11054, specified in paragraph (14), (15), or (20) of 
subdivision (d) of Section 11054, or specified in subdivision (b) or (c) of Section 
11055, or specified in subdivision (h) of Section 11056, or (2) any controlled 
substance classified in Schedule III, IV, or V which is a narcotic drug, unless upon 
the written prescription of a physician, dentist, podiatrist, or veterinarian licensed to 
practice in this state, shall be punished by imprisonment pursuant to subdivision (h) 
of Section 1170 of the Penal Code. 

Section 11550 of the California Health and Safety Code states: 

(a) No person shall use, or be under the influence of any controlled substance which 
is (1) specified in subdivision (b ), (c), or (e), or paragraph (1) of subdivision (1) of 
Section 11054, specified in paragraph (14), (15), (21), (22), or (23) of subdivision (d) 
of Section 11054, specified in subdivision (b) or (c) of Section 11055, or specified in 
paragraph (1) or (2) of subdivision (d) or in paragraph (3) of subdivision (e) of 
Section 11055, or (2) a narcotic drug classified in Schedule III, IV, or V, except when 
administered by or under the direction of a person licensed by the state to dispense, 
prescribe, or administer controlled substances. It shall be the burden of the defense to 
show that it comes within 

Controlled substances under California law include substances that are not identified in section 102 
of the Controlled Substances Act. Thus, it is possible to be convicted of a controlled substance 
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violation in California that does not lead to inadmissibility under section 212(a)(2)(A)(i)(II) of the 
Act. 

In Matter of Martinez Espinoza, 25 I&N Dec. 118 (BIA 2009), the Board held that "an alien who is 
inadmissible under section 212( a)(2)(A)(i)(II) of the Act may apply for a section 212(h) waiver if he 
demonstrates by a preponderance of the evidence that the conduct that made him inadmissible was 
either 'a single offense of simple possession of 30 grams or less of marijuana' or an act that 
'relate[ d] to' such an offense," such as the possession or use of drug paraphernalia. 25 I&N Dec. at 
125. The Board stated that in determining whether an offense relates to a simple possession of 30 
grams or less of marijuana, a categorically inquiry of the offense would obviously be insufficient. 
Id. at 124 ("it is hard to imagine any offense-apart from a few inchoate offenses-that could 'relate 
to' it categorically without actually being a simple marijuana possession offense."). The Board 
determined that it was the intent of Congress to have "a factual inquiry into whether an alien's 
criminal conduct bore such a close relationship to the simple possession of a minimal quantity of 
marijuana that it should be treated with the same degree of forbearance under the immigration laws 
as the simple possession offense itself." Id. at 124-25. 

Pursuant to Martinez Espinoza, supra, we must look at the factual circumstances behind the 
applicant's convictions to determine whether they relate to a simple possession of 30 grams or less 
of marijuana. The rap sheet and arrest records indicate that the violations of sections 11550 and 
11350 of the California Health and Safety Code related to cocaine. A section 212(h) waiver applies 
to controlled substance cases that involve a single offense of possession of 30 grams or less of 
marijuana. Therefore, the AAO does have a factual basis to determine that the applicant has 
controlled substance convictions rendering him inadmissible under section 212(a)(2)(A)(i)(II) of the 
Act and for which the applicant is statutorily ineligible for the limited waiver provided in section 
212(h) waiver. 

In proceedings regarding a waiver of grounds of inadmissibility under sections 212(h) of the Act, the 
burden of proving eligibility remains entirely with the applicant. See Section 291 of the Act, 8 
U.S.C. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


