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DISCUSSION: The waiver application was denied by the Director, California Service Center. The
Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is now before the
AAO on a motion to reopen. The motion will be granted and the underlying application will remain
denied.

The record reflects that the applicant is a native and citizen of Cuba who was found to be
inadmissible to the United States pursuant to section 212(a)(2)(A)(i)(I) of the Act for having been
convicted of a crime involving moral turpitude. The applicant is the son of a U.S. citizen and is
married to a U.S. citizen, and seeks a waiver of inadmissibility pursuant to section 212(h) of the Act
in order to reside with his mother, his wife, and children in the United States.

The director found that the applicant failed to establish extreme hardship to a qualifying relative and
denied the waiver application accordingly. Decision of the Director, dated February 25, 2008. The
AAO dismissed a subsequent appeal, concluding that the applicant's conviction qualifies as a violent or
dangerous crime and that the applicant failed to demonstrate that he merits a favorable exercise of
discretion. Decision of the Administrative Appeals Office, dated September 13, 2010.

The applicant filed a motion to reopen contending that the applicant's wife, children, and mother
will suffer extreme hardship if the applicant's waiver application is denied and that they cannot
relocate to Cuba given that Cuba is a totalitarian police state.

A motion to reopen must state the new facts to be proved in the reopened proceeding and be
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion that does
not meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4).

Here, counsel has submitted a brief and additional documentary evidence. The applicant's
submission meets the requirements of a motion to reopen. Accordingly, the motion is granted.

In this case, as discussed in the AAO's previous decision, the applicant's conviction for aggravated
assault with a firearm and possession of a firearm in commission of a felony is a violent or
dangerous crime and the applicant must show that "extraordinary circumstances" warrant approval
of a waiver of inadmissibility. 8 C.F.R. § 212.7(d). Counsel does not contest this finding of
inadmissibility. Extraordinary circumstances may exist if the denial of the applicant's admission
would result in exceptional and extremely unusual hardship. The AAO previously found that the
applicant did not establish exceptional and extremely unusual hardship to the applicant's wife or
children if they were separated from the applicant. The AAO also found that the applicant made no
hardship claim with regard to joining the applicant to live in Cuba.

In this case, counsel contends the applicant's daughter fainted in August 2010, seems to have
a problem with her heart, and has been fitted with a Holter Monitor. According to counsel,
"has been advised not to have stress" and is in a delicate condition. In addition, counsel states that the
applicant's mother, Ms. depends on her son to take care of her. Counsel contends Ms.

had breast cancer three years ago and suffers from Diabetes Mellitus. Furthermore, counsel
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contends the applicant's wife, children, and mother would lose the financial support he provides them if
his waiver application were denied. Counsel also contends that Cuba is a totalitarian police state which
relies on repressive methods to maintain control, and that the applicant's mother, wife, and children
would suffer extreme and exceptional hardship if they relocated to Cuba. In addition, counsel contends
they would lose their U.S. citizenship and would not have adequate medical care accessible to them.

After a careful review of the entire record, including the new documents submitted with the motion to
reopen, the AAO finds that there is insufficient evidence to show that the applicant's mother, wife, or
children will suffer exceptional and extremely unusual hardship if the applicant's waiver application
were denied. If they decide to stay in the United States without the applicant, their situation is typical of
individuals separated as a result of inadmissibility or exclusion and does not rise to the level of
exceptional and extremely unusual hardship based on the record. Regarding Ms. purported
history of breast cancer, although the record contains copies of her medical records indicating she
has osteopenia and diabetes, there is no letter in plain language from any health care professional
addressing the diagnosis, prognosis, treatment, or severity of any of the applicant's mother's health
conditions, including breast cancer. Aside from the applicant's wife stating that her husband drove his
mother to all of her doctor's appointments and to therapy, the record does not address any other
specifics regarding how the applicant cares for his mother, and there is no allegation that Ms. is
limited in any of her daily activities. With respect to the applicant's daughter, counseFs
contention that she fainted and may have a heart condition is unsupported by the record. Rather, copies
of medical records indicate was admitted to the hospital on August 28, 2010, for stomach pain,
was discharged with a bolter monitor, and instructed to rest and follow up with her primary care
physician. As counsel concedes has not been diagnosed with any specific heart condition and
again, there is no letter in plain language from any health care professional addressing the diagnosis,
prognosis, treatment, or severity of any medical condition she may have. Without more detailed
information, the AAO is not in the position to reach conclusions regarding the severity of any medical
condition or the treatment and assistance needed.

Regarding the financial hardship claim, there is inconsistent information in the record with respect to
whether or not the applicant's wife is employed. According to the applicant's wife, she lost her job
in 2000 because she needed to take her daughter, who was unable to walk, to therapy. She contends
she worked from 1989 to 2000 for an import and export company, earning $7 per hour. However,
the record contains copies of tax returns from 1996 to 2006, consistently listing the applicant's
wife's occupation as "employee" every year. Moreover, a 2006 life insurance application in the
record states that the applicant earns $65,000 annually; however, according to tax returns, the
couple's total wages were $99,834 in 2006 and $109,340 in 2005. Therefore, because there is
inconsistent information addressing whether or not the applicant's wife is employed, there is
insufficient financial documentation in the record to determine the extent of financial hardship. In
addition, to the extent counsel submitted articles addressing the harmful effects of separation from a
parent on children, although the AAO is sympathetic to the family's circumstances, there is no
suggestion in the record that the applicant's situation is unique or atypical compared to other
individuals in similar circumstances. See Perez v. INS, 96 F.3d 390 (9th Cir. 1996) (holding that the
common results of deportation are insufficient to prove extreme hardship and defining extreme hardship
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as hardship that was unusual or beyond that which would normally be expected). Even considering all
of these factors cumulatively, there is insufficient evidence showing that the hardship the applicant's
mother, wife, or children will experience amounts to exceptional and extremely unusual hardship.

Furthermore, the record does not show that the applicant's mother, wife, or children will suffer
exceptional and extremely unusual hardship if they relocated to Cuba to be with the applicant. The
AAO recognizes the difficult country conditions in Cuba, that medical care in Cuba does not meet U.S.
standards, and that the Cuban government does not recognize dual citizenship for U.S. citizens who are
born in Cuba or for the children born to Cuban parents. U.S. Department of State, Country Specific
Information, Cuba, dated April 30, 2012. Nonetheless, the applicant must show that extraordinary
circumstances warrant approval of his waiver of inadmissibility and is held to the heightened
standard that his inadmissibility would result in exceptional and extremely unusual hardship to a
qualifying relative. The record does not show that any hardship the applicant's mother, wife, or
children would experience is "extremely unusual." Although the AAO finds they would experience
extreme hardship upon relocation to Cuba, the record does not show any factors that would result in
their hardship being extremely unusual. The record shows that the applicant's mother and wife were
both born in Cuba and the applicant's wife's affidavit suggests that her daughters speak some Spanish.
Affidavit of dated October 12, 2010 (stating that her "daughter speaks more English
than she does Spanish"). Although Ms. may have health conditions that would
make relocating to Cuba a hardship, without more details about their medical problems and any
prescription medications they may require, there is insufficient information in the record to determine
the extent of their hardship and whether it would rise to the level of exceptional and extremely unusual.
In sum, there is insufficient evidence in the record to show that the applicant's mother's, wife's, or
children's adjustment to living in Cuba would be any more difficult than would normally be expected.
Even considering all of the evidence cumulatively, the record does not show that the applicant's
mother, wife, or children will suffer exceptional and extremely unusual hardship, or that their situation
is unique or atypical compared to others in similar circumstances. Perez v. INS, supra.

A review of the documentation in the record fails to establish the existence of exceptional and
extremely unusual hardship to the applicant's mother, wife, or children caused by the applicant's
inadmissibility to the United States. Having found the applicant statutorily ineligible for relief, no
purpose would be served in discussing whether he merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the Act,
the burden of proving eligibility remains entirely with the applicant. See Section 291 of the Act, 8
U.S.C. § 1361. Here, the applicant has not met that burden.

ORDER: The motion is granted, but the underlying application remains denied.


