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DISCUSSION: The waiver application was denied by the Field Office Director. Ciudad Juarez,
Mexico. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United
States under section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)(2)(A)(i)(I), for having been convicted of a crime involving moral turpitude. The
applicant's spouse and son are lawful permanent residents and his parents, daughter and son

are U.S. citizens. The applicant is applying for a waiver under section 212(h) of the Act,
8 U.S.C. § 1182(h), in order to reside in the United States.

The field office director determined that the applicant failed to establish extreme hardship to a
qualifying relative, and denied the Application for Waiver of Grounds of Inadmissibility (Form
I-601) accordingly. Decision of the Field Office Director, dated January 31, 2011.

On appeal, the applicant's spouse details the hardship that she and her family would experience if
the applicant is denied admission to the United States. Form 1-290B, received March 2, 2011.

The record includes, but is not limited to, a psychological evaluation, medical records, statements
from the applicant's spouse and children, and the applicant's criminal records. The entire record
was reviewed and considered in rendering a decision on the appeal.

Section 212(a)(2)(A) of the Act states, in pertinent parts:

(i) [A]ny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of -

(I) a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . . is
inadmissible.

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615,
617-18 (BIA 1992), that:

{M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks
the public conscience as being inherently base, vile, or depraved, contrary to the rules
of morality and the duties owed between man and man, either one's fellow man or
society in general....

In determining whether a crime involves moral turpitude, we consider whether the act
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional
conduct is an element of an offense, we have found moral turpitude to be present.
However, where the required mens rea may not be determined from the statute, moral
turpitude does not inhere.
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(Citations omitted.)

In Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Attorney General articulated a new
methodology for determining whether a conviction is a crime involving moral turpitude where the
language of the criminal statute m question encompasses conduct involving moral turpitude and
conduct that does not. First, in evaluating whether an offense is one that categorically involves
moral turpitude, an adjudicator reviews the criminal statute at issue to determine if there is a
"realistic probability, not a theoretical possibility," that the statute would be applied to reach conduct
that does not involve moral turpitude. Id. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 U.S. 183,
193 (2007). A realistic probability exists where, at the time of the proceeding, an "actual (as
opposed to hypothetical) case exists in which the relevant criminal statute was applied to conduct
that did not involve moral turpitude. If the statute has not been so applied in any case (including the
alien's own case), the adjudicator can reasonably conclude that all convictions under the statute may
categorically be treated as ones involving moral turpitude." Id. at 697, 708 (citing Duenas-Alvarez,
549 U.S. at 193).

However, if a case exists in which the criminal statute m question was applied to conduct that does
not involve moral turpitude, "the adjudicator cannot categorically treat all convictions under that
statute as convictions for crimes that involve moral turpitude." 24 I&N Dec. at 697 (citing Duenas-
Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage inquiry in which
the adjudicator reviews the "record of conviction" to determine if the conviction was based on
conduct involving moral turpitude. Id. at 698-699, 703-704, 708. The record of conviction consists
of documents such as the indictment, the judgment of conviction, jury instructions, a signed guilty
plea, and the plea transcript. Id. at 698, 704. 708.

If review of the record of conviction is inconclusive, an adjudicator then considers any additional
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. 24
I&N Dec. at 699-704, 708-709. However, this "does not mean that the parties would be free to
present any and all evidence bearing on an alien's conduct leading to the conviction. (citation
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is not
an invitation to relitigate the conviction itself." Id. at 703.

The record reflects that on July 20, 1999, the applicant was convicted of two counts of Aggravated
DUI in violation of Arizona Revised Statutes § 28-1383(A)(1). The applicant was sentenced to 4
months imprisonment, with credit for 214 days previously served, and six years of probation for one
count; and 8 months imprisonment with credit for 206 days previously served, and six years of
probation for the other count. As the applicant has not contested his inadmissibility on appeal, and
the record does not show that determination to be in error, we will not disturb the finding of
inadmissibility under section 212(a)(2)(A) of the Act.

The record reflects that the applicant was arrested on or around June 17, 1997 for a marijuana-related charge. The

record does not include documentation for this charge, and, therefore, it is not clear whether the applicant is inadmissible

under section 212(a)(2)(A)(i)(II) of the Act for violating a law related to a controlled substance and whether he would be

eligible to file a waiver under section 212(h).
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Section 212(h) of the Act provides, in pertinent part:

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion,
waive the application of subparagraph (A)(i)(I), (B), . . . of subsection (a)(2) . . . if -

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a
citizen of the United States or an alien lawfully admitted for permanent residence
if it is established to the satisfaction of the Attorney General [Secretary] that the
alien's denial of admission would result in extreme hardship to the United States
citizen or lawfully resident spouse, parent, son, or daughter of such alien . . .

A waiver of inadmissibility under section 212(h) of the Act is dependent on a showing that the bar to
admission imposes extreme hardship on a qualifying relative, which includes the U.S. citizen or
lawfully resident spouse, parent, son or daughter of the applicant. Hardship to the applicant can be
considered only insofar as it results in hardship to a qualifying relative. The applicant's spouse,
parents and children are the qualifying relatives in this case. If extreme hardship to a qualifying
relative is established, the applicant is statutorily eligible for a waiver, and USCIS then assesses
whether a favorable exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 I&N
Dec. 296, 301 (BIA 1996).

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of
factors it deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's
family ties outside the United States; the conditions in the country or countries to which the qualifying
relative would relocate and the extent of the qualifying relative's ties in such countries; the financial
impact of departure from this country; and significant conditions of health, particularly when tied to an
unavailability of suitable medical care in the country to which the qualifying relative would relocate.
Id. The Board added that not all of the foregoing factors need be analyzed in any given case and
emphasized that the list of factors was not exclusive. 1d. at 566.

The Board has also held that the common or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme. These factors include: economic disadvantage, loss of current employment,
inability to maintain one's present standard of living, inability to pursue a chosen profession,
separation from family members, severmg commumty ties, cultural readjustment after living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educational opportunities in the foreign country, or
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22
I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N Dec.
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880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of Kim, 15
I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968).

However, though hardships may not be extreme when considered abstractly or individually, the
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardship exists." Matter of O-1-0, 21
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator "must
consider the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case beyond those hardships ordinarily associated with
deportation." Id.

The actual hardship associated with an abstract hardship factor such as family separation, economic
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mel Tsui Lin, 23
I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pl/ch regarding hardship faced by qualifying
relatives on the basis of variations in the length of residence in the United States and the ability to
speak the language of the country to which they would relocate). For example, though family
separation has been found to be a common result of inadmissibility or removal, separation from
family living in the United States can also be the most important single hardship factor in
considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras-
Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 I&N Dec. at 247
(separation of spouse and children from applicant not extreme hardship due to conflicting evidence
in the record and because applicant and spouse had been voluntarily separated from one another for
28 years). Therefore, we consider the totality of the circumstances in determining whether denial of
admission would result in extreme hardship to a qualifying relative.

The applicant's spouse states that her family cannot return to Mexico as there is killing everywhere
and she and her son state that they visit the applicant in Ciudad Juarez. The record reflects that
the applicant is currently residing in Zacatecas. The AAO notes the February 8, 2012 U.S.
Department of State Travel Warning for Mexico, which details country-wide safety issues and states
specifically:

Chihuahua: Juarez and Chihuahua are the major cities/travel destinations in
Chihuahua -see map (PDF, 286 kb) to identify their exact locations: You should defer
non-essential travel to the state of Chihuahua. The situation in the state of
Chihuahua, specifically Ciudad Juarez, is of special concern. Ciudad Juarez has one
of the highest murder rates in Mexico. The Mexican government reports that more
than 3,100 people were killed in Ciudad Juarez in 2010 and 1,933 were killed in
2011. Three persons associated with the Consulate General were murdered in March
2010. The state of Chihuahua is normally entered through Columbus, NM, and the El
Paso, Fabens and Fort Hancock, TX, ports-of-entry. There have been incidents of
narcotics-related violence in the vicinity of the Copper Canyon in Chihuahua.
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Zacatecas:You should defer non-essential travel to the state of Zacatecas except the

city of Zacatecas where you should exercise caution. The regions of the state
bordering Durango and Coahuila as well as the cities of Fresnillo and Fresnillo-
Sombrete and surrounding area are particularly dangerous. The northwestern portion
of the state of Zacatecas has become notably dangerous and insecure. Robberies and
carjackings are occurring with increased frequency and both local authorities and
residents have reported a surge in observed TCO activity. This area is remote, and
local authorities are unable to regularly patrol it or quickly respond to incidents that
occur there. Gun battles between criminal groups and authorities occur in the area of
the state bordering the state of Jalisco. There have also been reports of roadblocks
and false checkpoints on highways between the states of Zacatecas and Jalisco. The
city of Fresnillo, the area extending northwest from Fresnillo along Highway 45
(Fresnillo-Sombrete) between Highways 44 and 49, and highway 49 northwards from

Fresnillo through Durango and in to Chihuahua are considered dangerous. Extreme
caution should be taken when traveling in the remainder of the state. USG personnel
may not frequent casinos, sport books, or other gambling establishments and adult
entertainment establishments. USG personnel may not travel outside the City of
Zacatecas after dark and must abide by a curfew of midnight to 6 a.m. within a
secured venue.

The psychologist who evaluated the applicant's spouse states that she is under the care of several
physicians and has been diagnosed with situational stress, high blood pressure (uncontrolled) and
perimenopause; she is a Guatemalan citizen and would have a difficult time finding a job in Mexico;
her family ties are exclusively in the United States; she would have to pay for medical care
out-of-pocket; and the applicant's children have excelled academically and have gainful
employment; and relocating to Mexico to a rural area will create financial problems and interfere
with the applicant's children's capacity to continue their education.

The applicant's spouse's medical records reflect that she has perimenopause, and uncontrolled
hypertension. Her nurse practitioner states that she has hypertension, impaired blood fasting sugar,
varicose veins, depression and anxiety; and she does very well unless she becomes stressed.

The applicant's daughter states that she feels scared for her life when she goes to Mexico; she visits
him in Ciudad Juarez, which is known for drug cartels and violence; she heard gun shots the last
time she was there and someone was shot and killed; and she does not want to live in Mexico as she
has more educational opportunities in the United States.

The record reflects that the applicant's spouse is originally from Guatemala. Her family ties are in
the United States, including her three children. The record reflects that she has medical issues. In
addition, her claims related to safety are supported in the record. Considering the hardship factors
presented, and the normal results of relocation, the AAO finds that the applicant's spouse would
experience extreme hardship if she relocated to Mexico.
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The applicant's spouse states that her family has no means of financial, emotional and psychological
survival without the applicant in the United States; she has had to be a mother and father to her
children; she has had to ask for loans to pay their bills; she is worried that something may happen to
the applicant due to the crime and violence in Mexico; and they are not a complete family without
the applicant. The applicant's spouse's pastor states that she has been struggling for many years
without the applicant; it has brought her much suffering and has provoked a nervous breakdown; and
she seems to be getting worse.

The psychologist states that the applicant's spouse has reported motor complaints, hands trembling,
being shaky, dizziness, feelings of choking, fear of losing control, inability to relax and difficulty
breathing; she expressed emotional distress secondary to the separation from the applicant; life as a
single parent has taken its toll on her and her children, and her health; she is fatigued every day and
feels worthless every day; her diagnosis is Major Depressive Disorder, moderate to severe, and
Generalized Anxiety Disorder; she has lived most of her life in situation of high stress, including
earning a living on her own at an early age, observing atrocities and traumatic events in Guatemala
and raising her children on her own; stress may lead to heart disease; she is more vulnerable than the
average person based on her history of exposure to trauma and lack of appropriate treatment; she
constantly worries about the applicant's safety; she is at high risk of developing chronic Major
Depressive Disorder and chronic Anxiety Disorder if the applicant is unable to obtain a waiver; and
the applicant's children have difficulty attaching to the applicant and when they are close to him they
have to travel back to the United States.

The applicant's spouse's medical records reflect that she has perimenopause, uncontrolled
hypertension, her depression and anxiety are increasing due to the applicant not being here, and she
should decrease her stress.

The record includes various bills for the applicant's spouse and a shut-off notice for her electricity.

The applicant's daughter states that her family misses the applicant so much; she only gets to see
him twice a year; she sees him on her Christmas break but her brothers stay in the United States to
work; she fears for her father when she sees news about the violence in Mexico; she does not want
him to miss any more of her life; she feels depressed when she sees other girls with their fathers; she
cries when she thinks of him; she is currently looking for a job to help her mother; and her mother is
suffering emotionally and financially. The record reflects that the applicant's daughter was
diagnosed with adjustment disorder with depressed mood due to the applicant being out of the home
and she is receiving individual counseling as well as referral for a support group. The record reflects
that she is 18 years old.

The record includes a couple of statements which mention that the applicant's son has
struggled emotionally and financially. He states that his mother only works part-time and he tries to
help her, but he has his own bills and two children to take care of; he needs to the applicant to show
him how to be a good father; and his sister needs him here for guidance and support in school. The
record reflects that he is 27 years old.
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The record reflects that received services at a mental health counseling office. The record
includes a letter from a church stating that the applicant's spouse and children are receiving family
and mental health counseling services.

The record reflects that the applicant's spouse is experiencing significant emotional and
psychological difficulty without the applicant. The record reflects that the she is experiencmg some
financial difficulty and her children are experiencing hardship without the applicant. The AAO
notes that she has medical issues and her medical records reflect that she should lower her stress
levels. The AAO also notes that her concerns for the applicant's safety and her own safety when
visiting him are legitimate issues. Considering the hardship factors presented, and the normal results
of separation, the AAO finds that the applicant's spouse would experience extreme hardship if she
remained in the United States.

As the AAO has found extreme hardship to the applicant's spouse, it will not make a specific finding
for the other qualifying relatives.

The AAO will next address whether the applicant merits a waiver as a matter of discretion. In
discretionary matters, the alien bears the burden of proving eligibility in terms of equities in the
United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 I&N Dec. 582
(BIA 1957).

In evaluating whether section 212(h)(1)(B) relief is warranted in the exercise of
discretion, the factors adverse to the alien include the nature and underlying
circumstances of the exclusion ground at issue, the presence of additional significant
violations of this country's immigration laws, the existence of a criminal record, and
if so, its nature and seriousness, and the presence of other evidence indicative of the
alien's bad character or undesirability as a permanent resident of this country. The
favorable considerations include family ties in the United States, residence of long
duration in this country (particularly where alien began residency at a young age),
evidence of hardship to the alien and his family if he is excluded and deported,
service in this country's Armed Forces, a history of stable employment, the existence
of property or business ties, evidence of value or service in the community, evidence
of genuine rehabilitation if a criminal record exists, and other evidence attesting to the
alien's good character (e.g., affidavits from family, friends and responsible
community representatives).

See Matter ofMendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996). The AAO must then, "[Bjalance
the adverse factors evidencing an alien's undesirability as a permanent resident with the social and
humane considerations presented on the alien's behalf to determine whether the grant of relief in the
exercise of discretion appears to be in the best interests of the country." Id. at 300. (Citations
omitted).

In addition, the regulation at 8 C.F.R. § 212.7(d) provides:
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The Attorney General [Secretary, Department of Homeland Security], in general, will not favorably
exercise discretion under section 212(h)(2) of the Act (8 U.S.C. ll82(h)(2)) to consent to an
application or reapplication for a visa, or admission to the United States, or adjustment of status,
with respect to immigrant aliens who are inadmissible under section 212(a)(2) of the Act in cases
involving violent or dangerous crimes, except in extraordinary circumstances, such as those
involving national security or foreign policy considerations, or cases in which an alien clearly
demonstrates that the denial of the application for adjustment of status or an immigrant visa or
admission as an immigrant would result in exceptional and extremely unusual hardship. Moreover,
depending on the gravity of the alien's underlying criminal offense, a showing of extraordinary
circumstances might still be insufficient to warrant a favorable exercise of discretion under section
212(h)(2) of the Act.

As stated, the applicant was convicted of two counts of Aggravated DUI in violation of Arizona
Revised Statutes § 28-1383(A)(1). The AAO finds that Aggravated DUI in violation of Arizona
Revised Statutes § 28-1383(A)(1) is a dangerous crime pursuant to 8 C.F.R. § 212.7(d). However,
even were we to find that the applicant has also established exceptional and extremely unusual
hardship to his spouse, we do not find that he merits a favorable exercise of discretion due to the
gravity of his crimes and his failure to demonstrate rehabilitation.

The adverse factors in the present case are the applicant's aggravated DUI convictions, a 1996 DUI
conviction, unauthorized stay in the United States from 1979 until 1999, two entries without
inspection, unauthorized employment and a removal order. The record reflects that the applicant's
blood alcohol level for his aggravated DUI convictions were .347 and .335 percent and .279 and .285
percent. The record reflects that he failed to comply with the terms of his probation. Although the
AAO notes that he was removed from the United States and would therefore be unable to report to
his probation officer, there is no evidence that he has paid his $40 minimum monthly probation fees.
The applicant has not established that he has rehabilitated himself and is no longer a threat to drive
while under the influence of alcohol, which is a significant negative factor.

The favorable factors include the presence of the applicant's spouse, parents and children; hardship
to his spouse; other hardship as detailed above; and the apparent lack of a criminal record since
1999.

The AAO finds that taken together, the favorable factors in the present case do not outweigh the
adverse factors. A favorable exercise of discretion is not warranted. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.


