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DISCUSSION: The waiver application was denied by the Field Office Director, Mexico City, 
Mexico, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
remanded to the director for further proceedings consistent with this decision. 

The applicant is a native and citizen of Mexico who the director found to be inadmissible under 
section 212(a)(2)(A)(i)(II) of the Act for having committed a controlled substance violation. The 
director indicated that the applicant sought a waiver of inadmissibility pursuant to section 212(h) of 
the Act, 8 U.S.C. § 1182(h). The director concluded that the applicant had failed to establish that her 
bar to admission would impose extreme hardship on a qualifying relative, and denied the 
Application for Waiver of Grounds ofInadmissibility (Form 1-601) accordingly. 

On appeal, counsel asserts that the consular officer found the applicant to be inadmissible due to an 
incident at the Nogales Arizona Port o~r 26,1995. Counsel states that on October 
26, 1995 t companied _ to the United States from Mexico as a 
passenger i vehicle. Counsel indicates that immigration officers stopped the vehicle 
and the a nformed they were being detained for possession of marijuana. Counsel 
states that possessed marijuana on his person or had marijuana in his vehicle, and that 
the applicant was not aware of this. Counsel maintains that the applicant does not require a waiver 
because there is no reason to believe that the applicant committed a controlled substance violation. 
Counsel argues that in Aguilar Gonzalez v. Mukasey, 534 F.3d 1204 (9th Cir. 2008), the Ninth Circuit 
held that an alien is not deemed inadmissible for mere presence in a vehicle where another person 
engages in illegal activity. Counsel states that the petitioner in Gonzalez was traveling in a vehicle 
with two undocumented children and her father, and the petitioner's father used the birth certificate 
of the petitioner's son in an attempt to bring one of the undocumented children into the United 
States. Counsel states that the Ninth Circuit ruled that the petitioner's presence and acquiesce in her 
father's scheme to smuggle the child was not sufficient to sustain a finding of aiding and abetting an 
alien to try to enter the United States in violation of law. Thus, counsel contends that the applicant, 
who was merely a passenger in vehicle, is not inadmissible for committing a 
controlled substance violation. 

Section 212(a) of the Act states in pertinent part: 

(2) Criminal and related grounds. -

(A) 
(i) 

Conviction of certain crimes. -
In general. - Except as provided in clause (ii), any alien 
convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of -
(I) a crime involving moral turpitude (other than a 

purely political offense) or an attempt or conspiracy 
to commit such a crime, or 

(II) a violation of (or conspiracy or attempt to violate) 
any law or regulation of a State, the United States, 
or a foreign country relating to a controlled 
substance (as defined in section 102 of the 
Controlled Substances Act (21 U.S.C. 802)), is 
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inadmissible. 

Section 212(h) of the Act provides, in pertinent part, that: 

The Attorney General may, in his discretion, waive the application of ... 
subparagraph (A)(i)(II) ... insofar as it relates to a single offense of simple 
possession of 30 grams or less of marijuana if - ... in the case of an immigrant who 
is spouse, parent, son, or daughter of a citizen of the United States or an alien 
lawfully admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General that the alien's denial of admission would result in extreme 
hardship to the United States citizen or lawfully permanent resident spouse, parent, 
son, or daughter of such alien. 

Section 101(a)(48)(A) of the Act, 8 U.S.C. § 1l01(a)(48)(A), defines "conviction" for immigration 
purposes as: 

A formal judgment of guilt of the alien entered by a court or, if adjudication of guilt 
has been withheld, where -

(i) a judge or jury has found the alien guilty or the alien has entered a plea 
of guilty or nolo contendere or has admitted sufficient facts to warrant 
a finding of guilt, and 

(ii) the judge has ordered some form of punishment, penalty, or restraint 
on the alien's liberty to be imposed. 

The applicant stated in the undated letter that she routinely takes a bus to the Nogales, Arizona, 
border crossing to sh States, and that on October 26, 1995 she accepted a ride to 
cross the border with an acquaintance. The applicant stated that they were allowed 
entry after having been sent to secondary inspection. The applicant conveys that following her 
shopping they returned to the vehicle and were getting close to the Mexican customs office when 
they were stopped by officers and placed under arrest and detained for possession of marijuana. The 
applicant stated that she was asked questions, and after several hours was released and told that her 
passport would be cancelled for a year and that would not be released from custody. 

The record of proceeding before the AAO does not contain the legacy Immigration and 
Naturalization Service or any other documents from the incident in question, and there is no other 
evidence to indicate a conviction or an admission of a violation or the essential elements of violation 
that meets the requirements for admissions articulated in Matter of K, 7 I&N Dec. 594 (BIA 1980). 
Accordingly, the matter will be remanded to the director for a new decision that sets forth an 
adequate factual and legal basis for inadmissibility, or, in the alternative, continued processing of an 
immigrant visa based on the determination that the applicant is not inadmissible. 

ORDER: The matter is remanded to the director for further proceedings consistent with this 
decision. 


