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DISCUSSION: The waiver application was denied by the District Director, Harlingen, Texas and a 
subsequent appeal was dismissed by the Administrative Appeals Office (AAO). The AAO's 
decision is now before the AAO on appeal. The appeal will be rejected. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States under section 212(a)(2)(A)(i)(II) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1182(a)(2)(A)(i)(II), for having been convicted of a crime involving a controlled substance. 
The District Director denied the application for a waiver of inadmissibility, finding that the applicant 
is ineligible for a waiver due to his controlled substance conviction. Decision of District Director, 
dated September 8, 2005. The AAO dismissed the subsequent appeal, finding that the applicant was 
inadmissible due to his controlled substance conviction under section 212(a)(2)(A)(i)(II) of the Act and 
ineligible for waiver consideration under section 212(h) of the Act. Decision of the AAO, August 30, 
2007. 

On page 1 of the Form I-290B Notice of Appeal or Motion filed in response to the AAO dismissal, 
the applicant checked the box which indicates, "I am filing an appeal. My brief and/or additional 
evidence is attached." Form 1-2908, filed March 17, 2011. The applicant indicated that he was 
filing an appeal of the August 30, 2007 decision of the AAO dismissing his appeal. No appeal lies 
from an AAO decision. 8 C.F.R. § 103.3(a). Consequently, the appeal must be rejected for lack of 
jurisdiction. 

Further review of an AAO decision is available only upon filing a motion to reopen or reconsider in 
accordance with the regulations at 8 C.F.R. § 103.5(a). In this case, however, even if the applicant 
had submitted a motion, it would be dismissed as untimely filed. A motion must be filed within 30 
days of the unfavorable decision, or 33 days if the decision was mailed. 8 C.F.R. §§ 103.5(a)(i), 
103.8(b). An untimely motion to reopen may be excused only where the applicant demonstrates that 
the delay was reasonable and beyond his control. 8 C.F.R. § 103.S(a)(i). In this case, the applicant's 
second Form I-290B was filed on March 18, 2011, which was more than 3 years after the AAO's 
prior decision was issued on August 30, 2007. The applicant presents no explanation or evidence 
demonstrating that the delay in filing was reasonable or beyond his control. Accordingly, even if the 
applicant had filed a motion to reconsider or reopen, it would be dismissed as untimely filed. 

ORDER: The appeal is rejected. 


