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DATE: APR 0 8 2013 OFFICE: HOUSTON, TEXAS 

INRE: Applicant: · 

1J;s~~iia~'l:i(9f:_._C.iiie~4 :~i:itY 
U.S. Citizenship and Immigration Services 
Office of Administrative Appeals 
20 Massachusetts Ave. NW MS 2090 
Washin~on, DC 20529-2090 

U.S. Litizenship 
and Iiiifiligration. 
Services 

File: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under sections 212(h) 
of the Immigration and Nationality Act, 8 U.S.C. § 1182(h) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the docume'i1ts 
related to this matter have been returned to the office that originally decided your case. Please be advised · 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its · decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen 
with the field office or· service center that originally decided your case by flling a Form I-290B, Notice· of 
Appeal or Motion; with a fee of $630. The specific requirements for filing such a motion can be found at 8 
C.F.R. § 103.5. Do not file any motion directly with the AAO. Please be aware that 8 C.F.R.' § 
103.5(a)(l)(i) requires any motion to be filed within 30 days of the decision that the motion seeks to 
reconsider or reopen. 

Thank you, 

Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by the Field Office Director, Houston, Texas 
and is now before the Administrative Appeals Office (AAO) on ,appeal. The appeal will be 

. · dismissed. 

The applicant is a native and citizen of Nigeria who was found to be' inadmissible to · the United 
States p.ursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1182(a)(2)(A)(i)(I), for having been convi~;te~ of a crime involving moral turpitude. 
The applicant seeks a waiver of inadmissibility under section 212(h) in order to remain in the 
United States with his U.S. citizen spouse and children. 

The field office director concluded that the applicant failed to establish that extreme hardship 
would be imposed on a qualifying relative, and denied the Application Jor Waiver of Grounds of 

· Inadmissibility accordingly. See Decision of the Field Office Director, dated April13, 2012. 

On appeal counsel asserts · that the applicant's spouse will suffer extreme' hardship if the applicant 
is removed to Nigeria. See Counsel's Appeal Brief, received December 16, 2011. 

. The · record contains, but is not limited to: Form 1-2906, counsel's appeal brief; various 
immigratioQ. applications and petitions; an affidavit from the applicant's spouse; an affidavit from 
the applicant; affidavits from the applicant's children and goddaughter; medical and psychological 
records; s~hool-related records; income tax and wage documents; marriage, birth .and DNA 
records; and documents pertaining to the applicant's criminal history and record. The entire 
record was review~d and considered in rendering this decision on the appeal. 

Section 212(a)(2)(A) of the Act states, in pertinent parts: 

(i) [A]ny alien convicted of,· or who admits having· committed, or who admits 
committing acts which constitute the essential elements of""" 

(I) a ciime involving .moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime .. 
. is inadmissible. · 

(ii) Exception.-Clause (i)(I) shall riot apply to· an alien who committed only one 
crime if-

(I) the crime was committed when the alien was under 18 years of age, 
· and the crime was committed (and the alien was released from any 

confinement to a prison or correctional institution imposed for the crime) 
more than 5 years before the date of the application for a visa or other 
documentation and the date of application for admission to the United 
States, or 

(II) the maximum penalty possible for the crime of which the alien was 
convicted (or which the alien admits having committed or of which the 
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acts that the alien admits having committed constituted the essential 
elements) did not exceed imprisonment for one year and, if the alien was 
convicted of such crime, the alien was not sentenced to a term of 
imprisonment in excess of 6 months (regardless of the extent to which the 
sentence was ultimately executed). 

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 
617-18 (BIA 1992), that: 

[M]oral tuipitude is a nebulous concept, which refers generally to conduct that 
shocks the public conscience as being inherently base, vile, or depraved, contrary to 
the rules of morality and the duties ·owed between man and man, either one's fellow · 
man or society in general .... 

In determining whether a crime involves moral turpitude, we consider whether the 
act is accOmpanied by a vicious ·motive or corrupt mind. Where knowing or 
intentional conduct is an element of an offense, we have found moral turpitude to 
be present. ·However, where the required mens rea may not be determined from the 
statute, moral turpitude does not inhere. 

(Citations omitted.) 

In Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Attorney General articulated a new 
methodology for determining whether a conviction is a crime involving moral turpitude where the 
language of the criminal statute in question encompasses conduct involving moral turpitude and 

· conduct that does not. First, in evaluating whether an offense is one that categorically involves 
moral turpitude, an adjudicator reviews the criminal statu~e at issue to determine if there is a 
"realistic probability, not a theoretical possibility," that the statute would be · applied to reach 
conduct that does not involve moral turpitude. /d. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 
U.S. 183, 193 (2007). A realistic probability exists where, at the time of the proceeding, an 
"actual (as opposed to hypothetical) case exists in which the relevant criminal statute was applied 
to conduct that did not involve moral turpitude. If the statute has not been so applied in any case 
(including the alien's own case), the adjudicator can reasonably conclude that all convictions 

. under the statute may categorically be treated as ones involving moral turpitude." /d. at 697, 708 
(citing Duenas-Alvarez, ·549 U.S. at 193). 

However, if a case exists in which the criminal statute in question was applied to conduct that does 
not involve moral turpitude, ''the adjudicator cannot categorically treat all convictions under that · 
statute as convictions for crimes that involve moral turpitude." 24 I&N Dec. at 697 (citing 
Duenas-Alvarez, 549 U.S. at 185-:-88, 193). An adjudicator then engages in a second-stage inquiry 
in which the adjudicator reviews the "record of conviction" to determine if the conviction was 
based on conduct involving moral turpitude. /d. at . 698-699, 703-704, 708. The record of 
conviction consists of documents such as the indictment, the judgment of conviction, jury 
instructions, a signed guilty plea, and the plea transcript. /d. at 698, 704, 708. 
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If review of the record of conviction is inconclusive, an adjudicator then considers any additional 
evidence deemed necessary or appropriate to resol~e accurately the moral turpitude question. 24 
I&N Dec. at 699-704, 708-709. However, this "does not mean that the parties would be free to 
present any and all evidence bearing on an alien's conduct leading to the conviction. (Citation 
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is not 
an invitation to relitigate the conviction itself." /d. at 703. 

The record shows thatthe applicant was convicted on August 31, 2010 of Theft, Misdemeanor B, 
for his conduct on August 8, 2010. He was fined $2,000 and sentenced to six (6) months of 
probation, which was completed on March 8, 2011. The applicant was convicted on June 3, 2011 
of Theft, Misdemeanor B, for his conduct on April 17, 2011. He was sentenced to three (3) days 
in jail and fmed $300 plus court costs. The applicant explains that he was first arrested on 
February 26, 2002 for assaulting his current spouse, though the two were not married at the time. 
On January 21, 2003 the assault charges were dismissed pursuant to an agreement and the 
applicant's completion of domestic violence counseling. Because he was never convicted for this 
offense, the assault does not serve as a further basis for the applicant's inadmissibility. Based on 
the applicant's convictions for Theft, the field office director determined that he is inadmissible under 
section 212(a)(2)(A)(i)(I) of the Act for having been convicted of a crime involving moral 
turpitude. The applicant does not contest his inadmissibility. He requires a waiver under section 
212(h) of the Act. · 

Section 212(h) of the Act provides, in pertinent part: 

(h) The Attorney General [Secretary of Homeland Security] may~ in his discretion, 
waive the application of subparagraph (A)(i)(I), (B), ... of subsection (a)(2) ... if-

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a 
citizen of the United States or an · alien lawfully admitted for permanent 
residence if it is established to the · satisfaction of the Attorney General 
[Secretary] that the alien's denial of admission would result in extreme hardship 
to the United States citizen or lawfully resident spouse, parent, son, or daughter 
of such alien ... . 

The AAO notes that section 212(h) of the Act provides that a waiyer of inadmissibility is 
dependent first upon a showing that the bar to admission imposes an extreme hardship on a 

.. qualifying family member. In this case, the relatives that qualify are the applicant's U.S. citizen 
spouse and children. Hardship to the applicant himself is not relevant under the statute and will be 
considered only insofar as it results in hardship to a qualifying relative. If extreme hardship is 
established, the Secretary then assesses whether an exercise of discretion is warranted. 

Extreme hardship is "not a definable term of fixed :and · inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deeme4 relevant in determining whether an alien has established extreme hardship to a 
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qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent residerit or United States citizen spouse or parent in this country; the qUalifying relative's 
family ties outside the United States; the conditions in the oountry or countries to which the 
qualifying relativt{ would relocate and the extent of the qualifyin~ relative's ties in such countries; the 
financial impact 0f departure from this country; and significant cpnditions of health, particularly 
when tied to an uriavailability of suitable medical care in the country to which the qualifying relative 
would relocate. /d. The Board added that not all of the foregoing factors need be analyzed in any 
given case and eniphasized that the list of factors was not exclusive. /d. at 566. . 

The Board has · alio held that the common or typical · results ofre~oval and inadmissibility do not 
constitute extremf hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to mainkin one's present standard of living, inability to purSue a chosen profession, 
separation from fbily members, severing community ties, cul~ral readjustment after living in the 
United States fo~ many years, cultural adjustment of qualifying relatives who have never lived 
outside the UniteCI States, inferior economic and educational opportunities in the foreign country, 
or inferior medic~ facilities in the foreign country. See, generally, Matter of Cervantes-Gonzalez, 
22 I&N Dec. at 5~8; Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of lge, 20 I&N 
Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of 
Kim, 15 I&N D~c. 88, 89-90 (BIA 1974); Matter of Shaugh~essy, 12 I&N Dec. 810, 813 (BIA 
1968). 

However, though; hardships may not be extreme when considered abstractly or individually, the 
Board has made/ it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in th~ aggregate in determining whether extreme hardship exists." Matter of 0-J-0-, 
21 I&N Dec. 38~, 383 (BIA 1996) (quoting Matter of lge, 20 .I&N Dec. at 882). The adjudicator 
"must consider 1jhe entire range of factors concerning hardship in their totality and determine 
whether the com~ination of hardships takes the case beyond those hardships ordinarii y associated 
with deportationf /d. 

The actual hardship associated with an abstract hardship factor . such as family separation, 
economic disadvbtage, cultural readjustment, et cetera, differs iD nature and severity depending 
on the unique cfrcumstances of each case, as do.es the cumulative hardship a qualifying relative 
experiences as a tesult of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and 
Mei Tsui Lin, 231 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship 
faced by qualify~ng relatives on the basis of variations in the length of residence ~ the United 
States and the ability to speak the language of the country to which they would relocate). For 
example, thoughl family separation has been found to be a common result of inadmissibility or 
removal separatibn from family living in the United States can also be the most important single 
hardship factor fu considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 
(quoting Contre~as-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 
I&N Dec .. at 247 (separation of spouse and children from applicant not extreme hardship due to 
conflicting evidbnce in the ·record and because applicant · and spouse had been voluntarily 
separated .from o~e another for 28 years). Therefore, we ci>nsider the totality of the circumstances 

I 
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· in determining whether denial of admission would result in extreme hardship to a qualifying 
relative. · · 

·The record reflects that the applicant's spouse is a 54-year-old native of Nigeria and citizen of the 
I . . 

United States. She indicates that she and the applicant began dating in Nigeria in 1988, they 
I . . 

. resided together in the United States from 1990 to 1996 when they broke up, she then married 
another man wh~'m she divorced in 2006, and she ·married the ~pplicant in February 2007. The 
aDDlicant and his SDouse have four children toe;ether: 

.They also jointly raise 13-year-old 
-, the ~pplicant's ·spouse's child from her pri!Jr marriage. All five children are U.S. 

· citizens. The applicant's spouse states that even while she and the applicant were separated, he 
was there for hi~ children and is caring and helpful ·to his stepdaughter who has a spinal cord 
defect, cannot w~k prop.erly, has undergone surgeries, is going through physical therapy, and will 
need medical attention all her life. It is noted that while her mother, and her siblings 
all attest to her cdnditions, no corroborating medical documentation has been submitted. Going on 
record without stipporting documentation is not sufficient to meet the applicant's bmden of proof 
in this proceeding. See Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of 
Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm.· 1972)). writes that the 

I . . 

applicant makes her feel good about herself, tells her she is beautiful and not to worry about what 
people say, and ere~ talks to her school principal when other students tease her. She. adds that the 
applicant helps her to physically grab things, something she is unable to do on her own; helps her: 
with her homewo~k, drives her to. school and supports and encOurages her. 

The applicant's Jpouse states that she is very dependent on the applicant as her serious medical 
·conditions prevent her from working or driving. She explains that she suffers from lupus, seizures 
(which prevent .her from driving), anemia, and heart problems and recently had surgery for · a · 
ruptured ovarian byst which resulted in the loss of a large amount of blood into her abdomen and 
becoming comatJse. Corroborating medical reCords confirm the serious nature of the applicant's 
. I 

conditions and show that she takes a number of prescription and non-prescription medications. 
Corroborating fi~ancial records show that the applicant provides for his spouse and supports their 
children. , LCSW, LCDC diagnoses the applicant's spouse with anxiety and 
depression, noting that she displays symptoms of headaches, stomach problems, appetite changes, 
sleep disturbance's, a lack of motivation, fatigue and stress over the applicant's possible removal. 

I . 

writes that the applicant's spouse is extremely depressed and would be devastated if 
the applicant werb removed as she needs him to care and provide for her and her children. All five 
of the applicant' k children have expressed great concern that if the applicant is removed, their 
mother may not ~urvive as stress over his absence could exacerbate her heart condition which has 
already resulted lin her near death when she hemorrhaged internally. They explain that the 
applicant is the family's sole financial provider, he takes his spouse to her doctor appointments, 

I 

picks up her medications, drives her wherever she needs to go, and takes care of everything for 
. her. They write jthat ~ey too ~ould become depressed in the applicant's absence and fear they 
would be unable to firush school. . · . . . . . i . . 

The AAO has bnsidered cuniulatively all assertions of separation-related hardship to the 
applicant's spoJe and children. With regard to the applicant's spouse, the AAO has considered 

I 
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her serious medical conditions which render her unable to work or drive and have been shown to 
be exacerbated by the anxiety and depression she additionally _suffers as a result of the possibility 
of the applicant'~ removal; and her economic and physical dependence on the applicant for her 
own support andj care and that of· her five children - particularly her youngest who is herself 
disabled. Considered in the aggregate, the AAO finds the evidence sufficient to demonstrate that 
the applic~t's uls. citizen spouse would suffer extreine hardship were she to be separated from 
the applicant as a result of his removal to Nigeria. 

The possibility of the applicant's spouse or children reJocating to Nigeria has not be_en addressed . 
in_ the record by ~unsel or by any of the applicant's qualifying relatives. The AAO notes that to 
consider whetherjthe applicant's spouse or children wouJd suffer hardship as a result of relocation, 
an assertion must be made to that eff~ct and must be supported by corroborating documentary 
evidence. The reford contains no such assertions and thus, the AAO is unable to speculate in this 
regard. Accordingly, the AAO finds the evidence insufficient to demonstrate that the applicant's 
U.S. citizen spoJse or children would suffer extreme hardship were they to relo~ate to Nigeria to 
be with the appli~ant. · -

Although the ap~licant has demonstrated that his qualifying relative spouse would experience 
extreme hardshi~ if she were sep~rated from the applicant due to his removal to Nigeria, we can 
find extreme hardship warranting a waiver of inadmissibility ·only where an applicant has shown 
. extreme hardshib to a qualifying relative in the scenario of separation· and the scenario of 

· relocation. The AAO has long interpreted the waiver provisions of the Act to require a showing of 
-extreme hardshi~ in both possible scen~os, as a claim that a qualifying relative will relocate and 
thereby suffer extreme hardship can easily be made for purposes of the waiver even where there is 
no actual intentidn to relocate. Cf. Matter of Ige, 20 I&N Dec. 880, 886 (BIA 1994). Furthermore, 
to relocate and s~ffer extreme hardship, where remaining the United States and being separated 
from the appli~t would not result in extreme hardship, is a matter of choice and not the result of_ 
inadmissibility. /d., also cf. Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996). As the 
applicant has not demonstrated extreme hardship from relocation, we cannot find that refusal of 

I . . 

admission would result in extreme hardship to a qualifying relative in this case. Accordingly, the 
applicant has no~ established that he is statutorily eligible for a waiver under section 212(h) of the 
Act. I · · 

I . 

In proceedings f~r application for waiver of grounds of inadmissibility under section 212(h) of the 
_Ac~,. the burden j of . establishing that the application merits approval rem.ains entire I y with the 

· applicant. See section 291 of the Act, 8 U.S.C. § 1361. Here, the applicant has not met that 
burden. Accordi~gly, the appeal will be dismissed. · 

ORDER: The a~peal is -dismissed. 

c 


