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APR 2 6 2013 
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.U.S. Department of Homeland Security 
U. S. Citizenship and Immigration Services 
Office of Administrative Appeals MS 2090 
Washington, DC 20529-2090 

APPLICATION: Application for Waiver of GroundS oi Inadmissibility under section 212(h) of the 
Immigration and Nationality Act, 8 UfS.C. § 1182(h) 

ON BEHALF OF APPLICANT: I . 

I 

INSTRUCTIONS: 

' 
Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case: must be made to that office. 

I 

If you believe the AAO inappropriately applied the law i~ reaching its decision, or you have additional 
information that you wish to. have considered, you, may file :a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. no· not file any motion 

' . directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or

1

reopen. . · 

Thank you, 

~<.·2.-4~ 
Ron Rosenb ~ · 

· Acting Chief,. Administrative Appeals Office 
.J 
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DISCUSSION: The wai~er application was denied by the District Director, New York, and was 
dismissed by the Administrative Appeals Office (AAd) on appeal. The matter is npw before the 
AAO on a second motion. · The motion will be granied, but the .underlying application remains 

. I . 

denied. I 
I . 

The applicant is a native and citizen of China who was found to be inadmissible to_the United States 
pursuant to section 212(a)(2)(A)(i)(I) of the Immigratiqn and Nationality Act (the Act), 8 U.S.C. § 
1182(a)(2)(A)(i)(I), for having committed crimes involving moral turpitude. The applicant was 
further found inadmissible pursuant to section ~12(a)(6)(C)(i) of the Act, 8 U.S.C. § 
1182(a)(6)(C)(i), for having "falsely testified" before~ immigration o(ficer. The applicant seeks a 
waiver of in~dmissibility in order to remain in the Un~ted States with his U.S. citizen spouse and 
children. · · I · 

. . . I . 
.. The District Director concluded that although the appl

1

icant had established. that extreme hardship 
would be _imposed on his qualifying relatives, he did :not demonstrate that he merits a favorable 
exercise of discretion. The District Director denied' the waiver application accordingly. See 

. . I 

Decision of the District Director; dated November 27, 29<J9. 
. I 

The AAO determined that the applicant was not inadmissible pu~suaot to section 212(a)(6)(C)(i) of 
the Act for fraud or misrepresentation. The AAO further found that none of the applicant's 
qualifying relatives experienced extreme hardship in the seenarios of relocation and separation and 

. I 

dismissed the appeal. See AAODecision, March 25, 20~0. 

On this second motion, ~ounsel contends that the ap~licant' s fiancee, with whom he has three 
children, is a qualifying relative who would experien~ psychological and fmancial hardship in the 
events of separation .and relocation to China. Counsel :moreover states that the applic;;mt's spouse, 
parents, and children would also experience extreme ha~dship given his inadmissibility. 

i . 
In support of the waiver application, the recc;>rd Contains, but is not limited to, financial 
documentation, country condition reports, court re~ords, family photographs, the applicant's 
marriage certificate, . the applicant's spouse's miturali¥tion· certificate, the applicant's children's 
birth certificates, attestations from the applicant, his fiancee, and his spouse, psychological 
evaluations, and supportiflg letters from ·the applicant'

1
s father, siblings, niece and nephews; The 

entire record has been reviewed _in renderirig a decision on the motion. 
. . . . . . I .. . 

.Section 212(a)(2)(A) of the Act states, m pertment parts" ·. ' 

(i) [A]ny alien co_:nvicted of, or who admits having committed, or who admits 
committing acts wliich constitute the essential elements of-

. (I) "· crime involving riloral JitudO (other than a purely political 
offense) or an attempt or conSpiracy to ~mmit such a crime . . . is 

·.inadmissible. 

(ii) Exception.-Clause (i)(I) shall not apply to an alien who committed only one crime 
. • I . 

if ' -. 
,.· 

I . 
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(I) the crime was committed when the alien was under 18 years of age, and the 
crime was committed (and the alien was! released from any confinement to a 
prison or correctional institution imposed for the crime) more than 5 years before 
the date of the application for a· visa or :other documentation and the date of 
application for admission to the United St~tes, or 

: 

(D) the maximum penalty possible for ; the crime of · which / the aiien was 
convicted (or which the alien admits ha~g committed or of which the acts that 
the alien admits having committed constjtuted the essential elements) did not 
exceed imprisonment for one. year and, if.ih.e alien was convicted of such crime, 
the alien was not sentenced to a term of: imprisonment in excess of 6 months 
(regardless of the extent to which the sente,nce was ultimately executed) . . 

The Board oflmffiigration Appeals (BIA) held in Matte~ of Perez-Contreras, 20 I&N Dec. 615, 617-
18 (BIA 1992), that: 1 

; 

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks 
the public conscience as being inherently base, ~ile, or depraved, contrary to the rules · 
of morality and the duties owed between man and man, either one's fellow man or 
society in general.... · 

In determining whether a crime involves moral tiirpitude, we consider whether the act 
is accompanied by a vicious motive or corrupt Ptind. Where Iai.owing or intentional 
conduct is an element of an offense, we have found moral turpitude to be present. 
However, where the required mens rea may not ~e determined from the statute, moral 
turpitude does not inhere. · 

(Citations omitted.) 

On appeal, the AAO found that the applicant's 1999 cO:nvictions for violations of 18 U.S.C. § 1546 
and 18 U.S.C. § 1028 (Case No. 99CR 592 DAB), constituted convictions for crimes involving 
moral turpitude. The applicant does not contest this fmping on motion. The AAO therefore affirms 
that the applicant is inadmissible under section 212(a)(2)(A)(i)(I) of the Act for his conviCtions for 
the sale of fraudulent alien registration cards in violation of 18 U.S.C. § 1546, and for transferring, 
using and manufacturing fraudulent identification docwfents hi violation of 18 U.S.C. § 1028. . 

I 
'· 

Section 212(h) of the Act provides, in pertinent part: 

. (h) The Attorney General [Secretary of Ho~eland $ecU.rity] may, in his discretion, waive the 
· application of subparagraph' (A)(i)(l), (B), ... of subsection (a)(2) ... if-
. . I 

(B) in the case of an immigrant who is the spohse; parent, son, or daughter of a 
citizen of the United States or an alien lawfully ~dmitted for permanent residence 
if it is est~blished to the satisfaction of the Attdmey General [Secretary] that the 
alien's denial of admission would result in extrdme hardship to the United States 
citizen or lawfully resident spouse, parent, son, dr daughter of such alien .... 

. 1 

I 
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Section 212(h) of the Act provides that a waiver of th~ bar to admission is dependent first upon a 
showing that the bar imposes an extreme hardship on ~qualifying family member. Once ~xtreme 
hardship . is established, it .is but one favorable factof; to be considered in the determination of 
whether the Secretary should exercise discretion. See !Matter of Mendez, 21 I&N Dec. 296 (BIA · 
1996). ' 

I 

I 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances: peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an ~lien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). ; The factors include the presence .of a lawful 
permanent resident or United States citizen spouse or parent iD. this country; the qualifying relative's 
family ties outside the United States; the conditions : in the country or countries to which the 
qualifying relative would relocate and the extent of th~ qualifying relative's ties in such countries; 
the fmancial impact of departure from this country; and: significant conditions of health, particularly 
when tied to an unavailability of suitable medical care ~ the country to which the qualifying relative 
would relocate. /d. The Board added that not all of the foregoing factors need be analyzed in any 
given case and emphasized that the list of factors was not exclusive. /d. at 566. 

I 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economici disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
United States for many years, cultural adjustment of i qualifying relatives who have · never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, or 
inferior medical facilities in the foreign country. See generally ·Matter of Cervantes-:Gonzalez, 22 
I&NDec. at 568; Matter of Pilch, 21 I&N Dec. 627, 63~-33 (BIA 1996); Matter of lge, 20 I&N Dec. 
880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 24~, 246-47 (Comm'r 1984); Matter of Kim, 15 
I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnes~, 12 I&N J?ec. 810, 813 (BIA 1968). 

I . . 

However, though hardships may not be extreme. wheh considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, · must be 
considered in the aggregate in determining whether ex~eme hardship exists." Matter of 0-J-0-, 21 
I&N Dec. 381, 383 @lA 1996) (quoting Matter of lge, tO I&N Dec. at 882). The adjudicator "must 
consider the entire fange of factors concerning hardship in their totality and determine whether the 
combination of hardships takes the case beyond those hardships ordinarily associated with 

I . 
deportation." /d. . . · · .I · . 

' 
The actual hardship associated with an abstract hardship factor such as family separation, economic 
disadvantage, cultural readjustment, et cetera, differs in !nature and severity depending on the unique 
circumstances of each case, as does the cumulative hatdship a qualifying relative experiences as a 
result of aggregated individual hardships. See, e.g., Mqtter of Bing Chih Kao and Mei Tsui Lin, 23 
I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying 
relatives on the basis of variations in the length of resi~ence in the United States and the ability to 
speak the language of the country to which they wopld relocate). For example, though family 

' 
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separation has been found to be a common result of inadmissibility or removal, separation from 
family living in the United States can also be the I most important single hardship factor in · 
considering hardship in the aggregate. See Salcido-SalJido v. l.N.S., 138 F.3d 1292 (9th Cir. 1998) 
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 
I&N Dec. at 247 (separation o( spouse and children from applicant not extreme hardship due to 
conflicting evidence in the record and because applican:t and spouse had been voluntaiily separated 
from one another for 28 years). Therefore, we co~sider the totality of the circumstances in 
det~rmining whether denial of admission would result in. extreme hardship to a qualifying relative. 

Counsel contends that the applicant's fiancee, should also be considered as a 
qualifying relative, and that she, the mother of three /of his children, would experience extreme 
hardship given his inadmissibility. 1 

Section 101(a)(15)(K) ofthe Act defmes "fiance( e)" as: 
I 

. . I . . . 

the fiancee or fiance of a citizen of the United States (other than a citizen described in 
section 204(aj(1)(A)(viii)(l) ) and who seeks to enter the United States solely to 
conclude a valid marriage with the petitioner witruP ninety days after admission; · 

I 

. . I 
Section 214( d) of the Act, 8 U .S.C.. 1184( d), states in pertptent part that a fiance( e) petition: 

. . I . 
shall be approved only after satisfactory evide~ce is submitted by the petitioner to 
establish that the parties have previously met in person within 2 years before the date of 
filing the petition, have a bona fide intention to m:arry, and are legally able and actually 
willing to conclude a valid marriage in the United States within a period of ninety days 
after the alien's arrival, ... [emphasis added]. J · . I · 

I 
As the applicant is still married and not legally able t~ conclude a valid marriage to no 
Form I-129F, Petition for Alien Fiance has been filed on behalf of the applicant and therefore, the 
applicant has not been classified as Ms. Lin'sfiancee-undersection IOI(a)(K)(IS) of the Act. .See 22 
C.P.R. §41.81. Without such a classification, the applicant's fiancee cannot be considered as a 
qualifying relative for purposes of a-waiver under section 212(h) of the Act, and hardship to · her 
cannot be considered except as it may affect the applicarit's children. · · , .. 

' 
Counsel further contends that the applicant's six children would experience extreme hardship upon 
separation from the applicant. The applicant explains ~e has three children with his spouse, named 
_____ "' . . __ __ _ , ~---- · · - - ' - - - • • _ • · 1 The applicant adds 

that he has three children with~ ---- --,--~ _ ~-- : t_ , _ • 

, _ • _J . The s~use indicates he supports all his children 
fmancialiy, and without his fmancial support, all·of"theth would suffer. Documentation is submitted 
with respect to his own income, his spo'use's~ and income. The applicant's spouse also 
submits a letter, stating that -although she no lon.ger live$ .with the applicant, she cannot afford to pay 
for the children's necessities without the applicant's fin~cial support, and that th~ children need the 
applicant present as a father figure. Federal income tax :returns ·are submitted in support of assertions 
on financial difficulties, and a child support order as ,ell as copies of checks made payable to the 

. . ! 
1 The record reflects that Peny resides in China with the applicant's parents. 

. . . I . 
I, i 
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State Child Support Processing Center and · the applicant's spouse are submitted in 
. support. additionally indicates in a letter thaf she does not work, and did not even file 

federal income tax returns in 2011. She concludes that, ~thout the applicant's fmancial support, she 
would have significant difficulties paying for their three children's needs as well. 

I . 

claims that financially supporting their three children is more difficult than normal due to 
their son medical problems. Medical records regarding _ birth are present in the 
record, indicating he was a premature baby who remained at the hospital for a month after birth, and 
that h~ suffers from apnea, jaundice, and that he had re~piratory distress syndrome and hypotension 
issues' which were resolved. further contends : that she has psychological difficulties, and 
would be too depressed to adeq1:1ately take_ care of her three children alone in the event that the 
applicant returned to China. A licensed psychologist qpines in an evaluation that suffers 
from major depressive disorder with postpartum onset. TJie psychologist moreover indicates that the 
son : :xhibits significant cognitive and adaptive delays, and that according to criteria set forth 
by the State Department of Health. me~ts the minimal criteria for a disability. The 
psychologist concludes if the applicant and 1 wer~ separated, even though the children would 
still be able to access medical and educational resources1

, they would deteriorate rapidly, particularly 
because of his potential disability. I 

I 
' ' contends her three children would experience :extreme hardship upon relocation to China. 

She indicates that her children are all U.S. citizens, and have never been to China. adds that 
I 

will not be able to obtain the . care he will require in the future given his medical and 
psychological issues. · She further claims that all her !children will not be eligible to receive an 
education or basic health care because they would not ~e eligible for' residency permits, or hu kuo. 
The psychologist contends that the children would have difficulty obtaining the legal right to reside 
in China, given that they are U.S. citizens. Articles on Jountry conditions and immigration to China 
are submitted in support. ! , ~ 

' 

The applicant has demonstrated his children with , in particular will experience 
extreme hardship upon relocation to China. The record reflects that the children were all born in the 
United States, and are · unfamiliar with the customs, !educational system, and culture in China. 
Furthermore, there is evidence of record demonstrating that they receive benefits here, including 
educational, medical, and food assistance benefits which may not be available to them in China. 

. . . . I . 

Moreover, although there is insufficient evidence of record to demonstrate that the psychologist's 
. I . . 

assertions on the consequences of hu kuo would apply to the children, the AAO notes that ·relocation 
would also entail separation from other family member~, such as the children's grandparents. There 
is. also some indication · that the app~icant would be unable to earn sufficient income in China to 
financially support the children there. 1. · 

In light of the evidence of record, the AAO finds the ~pplicant has established that his children's 
difficulties would rise above the hardship commonly ~reated when families relocate as a result of 
inadmissibility or removal. In that .· the record demon;strates that · the financial, medical, or other 
impacts· of relocation on the applicant's children are in the aggregate above and beyond the 
hardships normally experienced, .the AAO concludes th~t they would experience extreme hardship if 
the waiver application is denied and the applicant's children with relocate to China. 

. I 
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ThP: rP:r.nrd moreover contains sufficient evidence t~ de~onstrate that the applicant's children with 
would experience emotional and fmancial ha~dship without the applicant present. The 

reoord contains documentation indicating that has consistently been unable to earn enough 
money to provide for her children without the applicant'!s financial support. Furthermore, even with 
the applicarit's support, evidence of record indicates fuat the applicant's children have received 
benefits from the state of : such as assistance With baby formula. Given this new evidence 
of record, the AAO fmds that the applicant's childreq with would experience financial 
hardship without the applicant present in the United Stat~s. 

I 
I 

The applicant has furthermore shown that the childr~n with would 
experience psychological and other difficulties without the applicant present. The newly-submitted 

· psychological evaluation indicates that has suff~red herself from major depressive. disorder, 
· which was exacerbat~d by the applicant's immigration :situation, arid that she is at risk of suicide. 

The record further indicates that given fragile :emotional state, the children would suffer if 
ere the only parent in the household. Moreover, the record reflects that the clllld has 

had several medical problems, and that the applicant's presence will be required to help deal with his 
togriitive and adaptive delays. ! 

i 
The AAO therefore fmds there is sufficient evidence of record to demonstrate that 

I 

children's hardship would rise above the distress norma;lly created when families are separated as a 
result of inadmissibility or removal. In that the .rerord establishes that the financial, medical, 
psychological I emotional or other impacts of separation; on the applicant's children with J are 
cumulatively above and beyond the hardships commonly experienced, the AAO concludes that they 
would suffer extreme hardship if the waiver application! is denied and the applicant returns to China 
without these children with 

I 
Considered in the aggregate, the applicant has establish¢d that his U.S. Citizen children would face 
extreme hardship if the applicant's waiver request is denJ,ed. 

I 
Extreme hardship is a requirement for eligibility, bu~ once established it is but" one favorable 
discretionary factor to be considered. Matter of Mefi4ez-Moralez, 21 I&N Dec. 296, 301 (BIA 

· 1996). For waivers of inadmissibility, the burden is on the applicant to establish that a grant of a 
waiver of inadmissibility is warranted in the exercise o~ discretion. Id. at 299. The adverse factors 
evidencing an alien's undesirability as a permanent res~ dent must be balanced with the social and 
humane considerations presented on his behalf to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests df this country.Jd. at 300. ·. . I 
The AAO notes that Matter of Marin, 16 I & N Dec. 581 (BIA 1978), involving a section 212(c) 
waiver, is used in waiver cases as guidan~ for .balancuig favorable and unfavorable factors and tbis 
cross application of standards is supported by the Board pf Immigration Appeais (BIA). In Matter of 
Mendez-Moralez, the BIA, assessing the exercise of discretion under section 212(h) of the Act, 

.:. stated: . . . · · · I · · 

We find this use of Matter of Marin, supra, as ~ general guide to be appropriate. For 
the most part, it is prudent to avoid cross appli~ation, as between different types of 
relief, of particular principles or standards forth~ exercise of discretion. /d. However, 
our reference to Matter of Marin, supra, is only ~or the purpose of the approach taken · 
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in that case re~ing the balancing of favoraij and unfavorable factors within the 
context of the ·relief being sought under sectiorl 212(h)(1)(B) of the Act. See, e.g., 
Palmer v. INS, 4 F.3d,482 ·(7th Cir.1993) (balaPcing of discretionary factors under . 
section 212(h)). We find this guidance to be he~pful and applicable, given that both 
forms of relief address the question of whether aliens with. criminal records should be 
admitted to the United States and allowed to resi9e in this country .permanently. 

; ' 

Matter of Mendez-Moralez at 300. 

In Matter of Mendez-Moralez, in evaluating whether se~tion 212(h)(1)(B) relief is warranted in the 
exercise of discretion, the BIA stated that: · ! 

The factors adverse to the applicant include the pature and. underlying circumstances 
of the exclusion ground at issue, the presence ~f additional significant violations of 
this country's immigration laws, the exi,stence 1of a crimin~l record and, if so, its 
nature, recency and seriousness, and the presen¢e of other evidence indicative of an 
alien's bad character or undesirability as a permanent resident of this country ... ·.The 
favorable considerations include family ties in the United States, residence of long 
duration in this country (particularly where the ~lien began his residency at a young 
age), evidence of hardship to the alien and his f~ily if he is excluded and deported, 
service in this country's Armed Forces, a history/ of stable employment, the existence 
of property or business ties, evidence of val~e 'and service to the community, 
evidence of genuine rehabilitation if a ~riminai record exists, and other evidence 
attesting to the alien's good character (e.g:, ~ffidavits from family', friends, . and 
responsible community representatives) .... 

I 
/d. at 301. 

r i 
The BIA further states that· upon review of the record !as a whole, a balancing of the equities and 
adverse matters must be made to ,determine whether di~cretion should be favorably exercised. The 
equities that the applicant for section 212(h)(1)(B) relief must bring forward to establish that he 
merits a favorable exercise of administrative discretion! will depend in each case on the nature and 
circumstances of the ground of exclusion sought·to be waived and. on the presence of any additional 
adver~e matters, and as the negative factors grow mote seiious, it becomes incumbent upon the 
applicant to introduce additional offsetting favorable evi~ence. /d. at 301. 

. . . I 
The favorable factors include the extr.eme hardship ~q the applicant's children 

family ties in the United States, residence of some duration in the United States, letters 
attestmg to the applicant's moral character, and some j evidence of hardship to himself and other 
family members if he is excluded or deported. The unfavorable factors iilclude some evidence the 

. I 
applicant was employed without authorization, the1 appli~ant's 1999 docwnent fraud convictions and 
the activities underlying those convictions. ! · . I 
The applicant's criminal activities constitute serious violations 'of immigration law. The presentence 
investigation report indicates that not only did the appliJant sell 10 fraudulent ~lien registration cards 
between March 1998 and April 1999, but also that hb negotiated the sale of approximately 100 
fraudulently obtained or manufactured identification d6cuments between February 1998 and April 

I 

·! 
I 
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