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DATE: AUG 2 3 2013 OFFICE: MIAMI, FLORIDA 

INRE: Applicant: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Service 
Office of Administrative Appeals 
20 Massachusetts Ave. , N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

File: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(h) 
of the Immigration and Nationality Act, 8 U.S. C. § 1182(h) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish 
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or 
policy to your case or if you seek to present new facts for consideration, you may file a motion to 
reconsider or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion 
(Form I-290B) within 33 days of the date of this decision. Please review the Form I-290B instructions at 
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. 

Thank you, 

)-{~~ 
Ron Rosenberg 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Field Office Director, Miami, Florida denied the waiver application and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Jamaica who appears to have been found inadmissible to 
the United States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(I), for having committed a crime involving moral turpitude. 
The applicant is married to a U.S. citizen and is the beneficiary of an approved Petition for Alien 
Relative (Form I-130). The applicant seeks a waiver of inadmissibility pursuant to section 212(h) 
of the Act, 8 U.S.C. § 1182(h}, in order to reside in the United States. 

The field office director concluded that the applicant failed to establish that extreme hardship 
would be imposed on a qualifying relative and denied the Application for Waiver of Grounds of 
Inadmissibility (Form I-601), accordingly. See Decision of the Service Center Director, dated 
February 17, 2012. 

On appeal counsel contends that the applicant's spouse and children would suffer extreme 
hardship of a financial and health-related nature if the applicant were removed. See Notice of 
Appeal or Motion (Form I-290B), dated March 13, 2012. 

The record contains, but is not limited to: Form I-290B; counsel's appeal brief; various 
immigration applications and petitions; hardship letters; letters of character reference, support and 
concern; medical records; financial records; birth and marriage records; a Jamaica country 
conditions report; and documents related to the applicant's criminal record. The entire record was 
reviewed and considered in rendering this decision on the appeal. 

The record reflects that the applicant has been convicted twice in Miami-Dade County, Florida of 
Prostitution in violation of FLS § 796.07. The applicant's first conviction was on February 14, 
2001 for his conduct on July 29, 1999, and his second on May 2, 2002 for his conduct on March 
16, 2002. The underlying City of Miami Police Department Incident Reports show that for the 
earlier offense, the applicant was arrested after offering an undercover police officer $25.00 for 
sex. For the latter, he was arrested after stopping his vehicle in the middle of the street obstructing 
traffic, and calling over an undercover police officer whom he offered $30.00 for sex. For both 
convictions the applicant was fined and assessed costs. 

The AAO notes that while both convictions involved prostitution, section 212(a)(2)(D) of the Act 
does not render inadmissible an alien who solicits the services of a prostitute for himself. Section 
212(a)(2)(D)(ii) of the Act renders inadmissible any alien who.attempts to procure, procures or has 
procured prostitutes or persons for the purpose of prostitution. In Matter of Gonzalez-Zoquiapan, 
24 I&N Dec. 549, 552 (BIA 2008), the Board of Immigration Appeals (Board) held that 
"Congress appears to have been primarily concerned with excluding and removing aliens who 
were involved in the business of prostitution, using the term 'procure' in its traditional sense to 
refer to a person who receives money to obtain a prostitute for another person." The AAO notes 
that there is no evidence that the applicant procured others for the purpose of prostitution or was 
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receiving money to obtain a prostitute for another person. The AAO finds that the applicant is not 
inadmissible under section 212(a)(2)(D) of the Act. 

Section 212(a)(2)(A) of the Act states, in pertinent part: 

(i) [A]ny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of-

(I) a crime involving moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime ... is 
inadmissible. 

(ii) Exception.-Clause (i)(I) shall not apply to an alien who committed only one 
crime if-

(I) the crime was committed when the alien was under 18 years of age, and 
the crime was committed (and the alien was released from any confinement to 
a prison or correctional institution imposed for the crime) more than 5 years 
before the date of the application for a visa or other documentation and the 
date of application for admission to the United States, or 

(II) the maximum penalty possible for the crime of which the alien was 
convicted (or which the alien admits having committed or of which the acts 
that the alien admits having committed constituted the essential elements) did 
not exceed imprisonment for one year and, if the alien was convicted of such 
crime, the alien was not sentenced to a term of imprisonment in excess of 6 
months (regardless of the extent to which the sentence was ultimately 
executed). 

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 
617-18 (BIA 1992), that: 

[M]oral turpitude is a nebulous concept, which refers generally to conduct that 
shocks the public conscience as being inherently base, vile, or depraved, contrary to 
the rules of morality and the duties owed between man and man, either one's fellow 
man or society in general.. .. 

In determining whether a crime involves moral turpitude, we consider whether the 
act is accompanied by a vicious motive or corrupt mind. Where knowing or 
intentional conduct is an element of an offense, we have found moral turpitude to 
be present. However, where the required mens rea may not be determined from the 
statute, moral turpitude does not inhere. 

(Citations omitted.) 
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The Eleventh Circuit Court of Appeals uses a traditional categorical and modified categorical 
framework approach to crimes involving moral turpitude. See Fajardo v. Attorney General, 659 
F.3d 1301 (11th Cir. 2011). The Eleventh Circuit has applied the "realistic probability" test in 
other aggravated felony cases. See, e.g., U.S. v. Rainer, 616 F.3d 1212, 1214 (11th Cir. 2010). If a 
statute expressly punishes certain conduct, then the possibility that the statute will be applied to 
this conduct is not merely theoretical or the result of "legal imagination." Rather, there is a 
"realistic probability" that the statute encompasses such conduct, regardless of whether a case 
exists in which the statute was actually applied to it. See Accardo v. U.S. Atty Gen., 634 F.3d 
1333, 1337 (11th Cir. 2011); U.S. v. Jennings, 515 F.3d 980 (9th Cir. 2008); Mendieta-Robles v. 
Gonzales, 226 Fed. Appx. 564 (6th Cir. 2007); U.S. v. Vidal, 504 F.3d 1072 (9th Cir. 2007); U. S. v. 
Grise!, 488 F.3d 844 (9th Cir. 2007); U.S. v. Madera, 521 F.Supp.2d 149 (D. Conn. 2007). 

As stated above, the applicant was convicted on two occasions of prostitution, apparently for 
soliciting undercover police officers posing as prostitutes, in violation of FLS § 796.07. In 
general, prostitution crimes, including solicitation crimes such as the applicant's, have been found 
to be categorical crimes involving moral turpitude. See Rohit v. Holder, 670 F.3d 1085, 1089-91 
(9th Cir. 2012); see also Matter of Turcotte, 12 I&N Dec. 206 (BIA 1967); Matter of W, 4 I&N 
Dec. 401 (BIA 1951). Counsel does not contest inadmissibility under section 212(a)(2)(A) of the 
Act on appeal. The applicant is inadmissible under section 212(a)(2)(A)(i)(I) for having been 
convicted of two crimes involving moral turpitude and, as such, is not eligible for the petty offense 
exception under section 212(a)(2)(A) of the Act. He requires a waiver under section 212(h) of the Act. 

Section 212(h) of the Act provides, in pertinent part: 

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, 
waive the application of subparagraph (A)(i)(I), (B), ... of subsection (a)(2) ... if-

(1) (A) in the case of any immigrant it is established to the satisfaction of 
the Attorney General [Secretary] that -

(i) . . . the activities for which the alien is 
inadmissible occurred more than 15 years 
before the date of the alien's application for a 
visa, admission, or adjustment of status, 

(ii) the admission to the United States of such alien 
would not be contrary to the national welfare, 
safety, or security of the United States, and 

(iii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse, parent, son, or 
daughter of a citizen of the United States or an alien lawfully 
admitted for permanent residence if it is established to the 
satisfaction of the Attorney General [Secretary] that the alien's 
denial of admission would result in extreme hardship to the United 
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States citizen or lawfully resident spouse, parent, son, or daughter 
of such alien ... ; and 

(2) the Attorney General [Secretary], in his discretion, and pursuant to 
such terms, conditions and procedures as he may by regulations 
prescribe, has consented to the alien's applying or reapplying for a visa, 
for admission to the United States, or adjustment of status. 

A waiver of inadmissibility under section 212(h) of the Act is dependent on a showing that the bar 
to admission imposes extreme hardship on a qualifying relative, which includes the U.S. citizen or 
lawfully resident spouse, parent or child of the applicant. Hardship to the applicant can be 
considered only insofar as it results in hardship to a qualifying relative. In the present case, the 
applicant's U.S. citizen spouse, children and mother are qualifying relatives. If extreme hardship 
to a qualifying relative is established, the applicant is statutorily eligible for a waiver, and USCIS 
then assesses whether a favorable exercise of discretion is warranted. See Matter of Mendez
Moralez, 21 I&N Dec. 296,301 (BIA 1996). 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the 
qualifying relative would relocate and the extent of the qualifying relative's ties in such countries; the 
financial impact of departure from this country; and significant conditions of health, particularly 
when tied to an unavailability of suitable medical care in the country to which the qualifying relative 
would relocate. /d. The Board added that not all of the foregoing factors need be analyzed in any 
given case and emphasized that the list of factors was not exclusive. /d. at 566. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
United States for many years, cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, 
or inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 
22 I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627,632-33 (BIA 1996); Matter of Ige, 20 I&N 
Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of 
Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 
1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
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considered in the aggregate in determining whether extreme hardship exists." Matter of 0-J-0-, 
21 I&N Dec. 381, 383 (BIA 1996) (quoting Matter of lge, 20 I&N Dec. at 882). The adjudicator 
"must consider the entire range of factors concerning hardship in their totality and determine 
whether the combination of hardships takes the case beyond those hardships ordinarily associated 
with deportation." Jd. 

The actual hardship associated with an abstract hardship factor such as family separation, 
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending 
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative 
experiences as a result of aggregated individual hardships. See, e.g. , Matter of Bing Chih Kao and 
Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship 
faced by qualifying relatives on the basis of variations in the length of residence in the United 
States and the ability to speak the language of the country to which they would relocate). For 
example, though family separation has been found to be a common result of inadmissibility or 
removal separation from family living in the United States can also be the most important single 
hardship factor in considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 
I&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to 
conflicting evidence in the record and because applicant and spouse had been voluntarily 
separated from one another for 28 years). Therefore, we consider the totality of the circumstances 
in determining whether denial of admission would result in extreme hardship to a qualifying 
relative. 

The applicant ' s mother, is a 61-year-old native of Jamaica and citizen of 
the United States. writes that has had hypertension since 
August 2007 and is taking medication which keeps the condition under control. The record 
contains no assertions by the applicant's mother that she would suffer any hardship related to 
separation from the applicant. While counsel asserts in her appeal brief that the applicant is a 
good son and is emotionally supportive of his mother, without documentary evidence to support 
these claims, the assertions of counsel will not satisfy the applicant's burden of proof. The 
unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 
533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez
Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). The AAO thus finds that the evidence in the record 
is insufficient to demonstrate that the applicant's mother would suffer extreme hardship due to 
separation from him. 

The applicant ' s spouse is a 32-year-old native and citizen of the United States who has been 
married to the applicant since December 2009. They have one child together, (born in 
2000), and the applicant's spouse has three other children, ' (born 2003), (born 
2004) and (born 2007), whom she indicates the applicant is raising as his own. She states 
that the applicant was her first boyfriend, her first and only true love, and no one can make her as 
happy as him. The applicant's spouse writes that after the applicant departed the United States, 
she was in a series of emotionally unstable relationships looking for what she lost in him. Since 
his return to the United States in November 2009, however, the applicant has been an amazing 
husband and father and a good provider, creating a stable and structured environment for the 
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children. The applicant's spouse explains that was a troubled child and not performing well 
in school but since the applicant's return, he has greatly improved in both academics and behavior. 
She states that the applicant has been a wonderful stepfather who treats her children well, helps 
them with. their homework. She further indicates that her daughters consider him to be the only 
father they have, as their biological father abandoned them. The applicant's spouse writes that she 
does not know what would happen to her or the children if the applicant were to leave and that his 
presence is very valuable to all of them. Counsel asserts that the applicant's spouse and children 
would suffer great financial impact if the applicant were removed to Jamaica. While the record 
contains child support records related to the applicant's two children with his former partner, 

no documentary evidence has been submitted demonstrating any employment 
held by the applicant, that he has income from any other sources, or that he contributes financially 
to his spouse, her children, or their household. Moreover, the record contains no budget or other 
documentary evidence delineating the family ' s current expenses from which an accurate 
determination might be made as to whether the applicant's spouse or children would suffer 
economic hardship in the applicant's absence. 

The AAO recognizes that the applicant's presence in the United States has had a positive impact 
on his spouse and her children. While this is not insignificant, the AAO finds that the evidence in 
the record is insufficient to demonstrate that the separation-related challenges these qualifying 
relatives would face, when considered cumulatively, meet the extreme hardship standard. 

The applicant' s son, (born in 1998), and a daughter, (born in 2000), reside in 
Florida with their mother, Both children are U.S. citizens. Counsel asserts that 
the applicant also has an adult son living in New York, but no other information about him has 
been provided. writes that being a single mother was a big challenge for her when 
the applicant was away for several years when their children were younger. She states that since 
the applicant returned, has been promoted to gifted classes in school and has been 
awarded several times for honor roll, and has been taking advance classes. _ 
explains that because of her working schedule, the applicant has been assisting the children with 
their homework and projects and attending school meetings. writes that she is so happy 
to have the applicant in her life and notes that he takes her and her brother to dinner, fishing and 
shopping, plays games with them, attends school meetings, and helps her mom take care of her 
when she is sick. ' tates that since the applicant' s return, she has been on the principal's 
honor roll and has been evaluated for a higher gifted class. writes that he is very happy that 
the applicant is in his life and notes that his father taught him how to fish, attends school meetings, 
advises him about things that usually go on in school that he should stay away from, and helps his 
mom when is sick. states that his grades have improved and his teachers have 
evaluated him and moved him up to some advance classes. _ indicates that she was 
recently diagnosed with anemia and hypertension and that if she were ever hospitalized for these 
conditions, the children would need the applicant emotionally and physically. 
confirms that is undergoing treatment for hypertension and anemia and notes that she 
has been referred to a hematologist for further testing. does not indicate that 
is likely to be hospitalized and does not further discuss her condition, prognosis, or treatment. 
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Counsel contends that the applicant supports all of his children financially and pays child support 
for and The Dade County Family Law Case History submitted for the record 
shows that though the applicant was required to pay child support, he made no payments between 
September 2003 and January 2010. The record shows that on December 17, 2009 the applicant 
was arrested for driving without a valid license, in violation of FLS § 322.34. The 
complaint/arrest affidavit indicates that his driver's license had been suspended as a result of 
delinquent child support. The applicant was convicted on February 2, 2010, fined and required to 
attend high risk traffic school. Copies of money orders have been submitted for the record and 
show that the applicant made child support payments for and through the State of 
Florida Disbursement Unit in December 2011 , February 2012 and March 2012. Counsel asserts 
that the applicant's children would suffer great financial impact if the applicant were removed to 
Jamaica. As discussed above concerning the applicant's other children, the record contains no 
documentary evidence demonstrating that the applicant is employed or showing that he has 
income from any other source. The record contains no budget or other documentary evidence 
delineating expenses as they relate to and from which an accurate 
determination might be made as to whether the children would suffer economic hardship in the 
event of the applicant's removal. The AAO recognizes that the applicant's presence in the United 
States has had a positive impact on and whom he supports financially, 
emotionally and with his presence. While this is not insignificant, the AAO finds that the 
evidence in the record is insufficient to demonstrate that the separation-related challenges these 
qualifying relatives would face, when considered cumulatively, meet the extreme hardship 
standard. 

While the AAO recognizes that separation-related difficulties to the applicant's mother, spouse 
and children are not insignificant, the evidence is insufficient to distinguish the challenges 
described from those ordinarily associated with the inadmissibility of a loved one. The AAO 
acknowledges that separation from the applicant would cause various difficulties for his family 
members. However, we find that the evidence in the record, as currently constituted, is 
insufficient to demonstrate that the challenges encountered by the qualifying relatives, when 
considered cumulatively, meet the extreme hardship standard. 

The possibility of any of the applicant's qualifying relatives relocating to Jamaica has not been 
addressed in the record. While counsel indicates that the applicant would be unable to secure 
employment in Jamaica lucrative enough to support his family in the event of his own removal, no 
such assertions have been made concerning the employment and economic prospects of any of his 
qualifying relatives. Nor have any other relocation-related hardships to any qualifying relative 
been asserted. As a result, the AAO finds the evidence insufficient to demonstrate that the 
applicant's U.S. citizen mother, spouse or children would suffer extreme hardship in the event 
they choose to relocate to Jamaica to be with the applicant. 

The applicant has, therefore, failed to demonstrate that the challenges his mother, spouse and 
children face are unusual or beyond the common results of removal or inadmissibility to the level 
of extreme hardship. Accordingly, the AAO finds that the applicant has failed to demonstrate 
extreme hardship to a qualifying relative. As the applicant has not established extreme hardship to 
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a qualifying family member no purpose would be served in determining whether the applicant 
merits a waiver as a matter of discretion. 

In application proceedings, it is the applicant's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


