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APPUCATION: 
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U.s. :Qepar~ent ()f }loiJlelancl Secu.rity 
U.S. Citizenship and Immigration Servic¢s 

· Administrative Appea!s Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090. 
~J5hin~on, DC 205~9- --__ ;2090 
u.S~ Litizenship 
and Iiilllligration 
Services 

FILE: 

Application for Waiver of Grounds of ~na~h:i:ti~sibility i111der sections 
212(a)(9XB)(v) of the Ad, 8 U.S.C. § 1182(a)(9)(B)(v), and 212(h) of the 
Immigration and Nationality Act, 8 U.S.C. § 1182(h). 

ON BEHALF OF APPLICANT: 

SELF-REPRESENTED 

- INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedeQt de.cision. The AAO d()eS 110t anhb\lilce new cdllstructions of law nor es~ablish agenqy 
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy t.o 
. ' \ . ' . .. 

yot:lr: c.a:se or if you seek to present new facts for consideration, you may file a motion to reconsider or a 
motion t_o reopen, t¢spe<;tively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) 
within ' 33 days of -the date of this decision. Please review the Form I.,290B inst111ctions at 
http:Uwww.uscis;govtt'orlils for the latest hifortnatioil on fee, filing lo~tion, and other requirements. 
See also 8 C.F.R. § 103.5. Do not tile a motion directly with the AAO. --

Thank you, .. ~;,,_. 
- ~tA?· - _. tr -- .-_, 47 

Ron Rosenberg 
Chid, Admioistrative Appeals Office 

www.uscis.gov 



(b)(6)

NON-PRE(EDENT DECISION 
Page2 

DISCUSSION: The Fo@ I-601, Application for Waiver of Ground of Inadmissibility (Fotni 
I"-601) was denied by the Director, Nebraska Service Center, and is now before the Administrative 
Appeals Office (AAO) on appeal. the appeal is dismissed. 

The applicant is a native and citizen of El Salvador who was found to be inadmissible to the United 
States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1182(a)(2)(A)(i)(I), for having been convicted of crimes involving moral turpitude. The 
applicant was also found to be inadmissible to the United States under section 212(a)(9)(13)(i)(II) of 
the. Irtunigtatiofi .and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(i)(II), for having been 
unlawfully present in the United States for more than one year. Finally, the director found tbe 
applicant to be inadmissible under section 212(a)(9)(C)(i)(II) of the Act, 8 U.S.C. 
§1182(a)(9)(C)(i)(II), based on the applicant's entry Without being admitted after having been 
removed. The applicant seeks a waiver of inadmissibility in order to reside in the United States 
with her U.S. <::itizep. spouse and lawful perml!nent resident children. 

The director noted that there was no waiver available to the applicant based on her inadmissibility 
11,nder ~ection ~12(a)(9)(C) of the Act b~cause she had not waited out~ide. the United States for 10 
years as required by law. The applicant's Form 1-601, Application for Waiver of Grounds of 
Excludability (Form I-601) was denied accordingly. Decision of the Director, dated November 9, 
2012. 

Section 212(a)(2)(A) of the Act states, in pertinent parts: 

(i) [A]ny l!lien convicted of, or wbo admits having committed, or who admits 
committing acts which constitute the essential elements of-

(I) a critne involving -.morlll turpitude (other than l1 purely political 
offense) ot an ·attempt or conspiracy to commit such a crime ... is 
inadmissible. 

(II) a Violation of (or conspiracy or attempt to Violate) any law or 
regulation of a State, the United States, or a foreign country 
relating to a controlled substance (as defined in section 102 of the 
Controlled Substance~ Act (21 U.S.C. 802)), is inadmissible. 

(ii) Exception.--Clause (i)(l) shall not apply to an alien who committed only one crime 
if-

(I) the crime was committed when the alien was Wider l8 years of 
age, and the crime was committed (and the alien was released-
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from any confinement to a prison ot correctional institution 
imposed for the crime) more than 5 years before the date of the 
application for a visa or other doCU11lent(ltion and the date of 
application for admission to the United States, or 

(II) the m~imum penalty possible for the crime of which the alien 
was convicted (or which the alien admits having committed or of 
which the acts that the alien admits having committed constituted 
the essential elements) did nqt exceed imprisonment for one ye()J 
and, if the alien was conviCted of such crime, the alien was not 
sentenced to a term of imprisonment in excess of 6 months 
(regardless of the rextent to which the sentence was ultimately 
executed). 

SectiPn 21Z(a)(9) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.-

(i) In generaL-Any alien (other than an alien lawfully admitted for 
permanent residence) who-

(II) Has been unlawfully present in the United States 
for one year or more, and who again Seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(iii) Exceptions.-

(I) Minors.-No period of time in which an alien is under 18 yeats of 
age shall be taken into account in determining the period of unlawful 
presence in the United States under clause (I). 

(v) Waiver.-Tbe [Secretary] has sole discretion to waive clause (i) in the 
case of an immigrant who is the spouse ot son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent 

·residence, if it is established to the satisfaction of the [Secreta,ry] that 
the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent 
of such alien. 
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(C) Aliens :unlawfully present after previous immigration violations.-

(i) In generaL-Any alien who-

(I) has been unlawfully present in the United St_ates for -an 
· aggregate period of more than 1 year, or 

(II) has been ordered removed under s~ction 235(b )(1 ), 
section 240, or any other provision of law, 

and _ who enters or attempts to reenter the United States 
without being admitted is inadmissible. 

(ii) Exception.- Clause (i) _s_hall not apply to an i;ilien seeking admission 
more than 10 years after the date of the alien's last departure from the 
United St~tes If, prior to the alien's reembarkation at a place outside the 
United States or attempt to be readmitted -from a foreign contiguous 
territory, the Secretary of Homeland Security has consented to the alien's 
.-~applying for ~dmission. 

With respect to the director's findingS of inadmissibility, -the record ~stablishes that the applicant 
was ordered removed on January 6, 1999 and departed the United States pursuant to the removal 
order in February 1999. In or around 2003, the applicant re-entered the United States without 
a.uthorization. She was removed in May 2007. Further, the record establishes that the applicant was 
convicted of multiple crimes of moral turpitude, including Theft, based on a 1992 arrest, Grand 
Theft, based on a 1995 arrest, and Petty Theft, based on a 1998 arrest. The AAO concurs with the 

- -

director that the applicant is inadmissible under section 212(a)(2)(A)(i)(I), for having been convicted 
of crimes involving moral turpitude, section 212(a)(9)(B)(i)(II) for unlaWful presence, and 
212(a)(9)(C)(i)(II) of the Act, b~ed on h~r 2003 entry to the United States without being admitted 
after having been removed. Tile AAO finds that the applicant is also inadmissible under section 
212(a)(9)(C)(i)(I) Of the Act, based on .her 2003 entry to the United States with,out being a.,d.mitted 
after having accrued more than one year of unlawful presence in the United States. 

An alien who is inadmissible und_er section 214(a)(9)(C) of the Act may not apply for consent to 
· reapply unless the alien has be_en outside the United States for wore th_an 10 years since the date of 

the a.,lienis last departure from the United States. See Matter of Tortes-Gattia, 23 I&N Dec. 866 
(BIA 2006); Mattet of Briones, 24 I&N Dec. 355 (B1A 2007); and Matter of Diaz and Lopez, 25 
I&N Dec. 188 (BIA 2010). Thus, to avoid inadmissibility under section 2l2(a)(9)(C) of the Act, it 
must be the case that the applicant's last departure was at least ten years ago, the applicant has 
remained outside the United States and USCIS has consented to the applicant's reapplying for 
ad.111i$sion. In the present matter, the applicant last departed the United States in May 2007. She is 
currently statutorily ineligible to apply for permission to reapply for admission. As such, no purpose 
would be served in adjudicating her waiver under sections 212(a)(9)(B)(v) and 212(h) of the Act 
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In application proceedings; it is the applicant's burden to .establish eligibility for the immigration 
benefitsou~t..Section 291ofthe Act, 8 U.S.C. § 1361. Hete, that burden has hot been met. 

ORDER: The appeal is dismissed. 


