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DATE: NOV 0 6 2013 . OFFICE: ANAHEIM 

INRE: 

U.S. Department of Homelagd Security 
U.S. Citizenship and Immigration Services 
Office of Administrative Appeals 
20 Massachusetts Avenue, N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

APPLICATION: Application for Waiver of GI·ounds of Inadmissibility under section 212(h) of the 
Immigration and Nationality Act, 8 U.S.C. § 1182(h) and section 212(a)(9)(B)(v) of 
the Immigration and Na~ionality Act, 8 U.S.C. § l182(a)(9)(B)(v) · 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish 
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or 
policy to your case or if you seek to present new facts for consideration, you may file a motion to 
reconsider or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion 
(Fotin h290B) within 33 days of the dl}te of this decision. PJe3se reviewt}Je Form I-~90B instructions at 
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not tile a motion directly with the AAO. 

Thank you, 

·'·~···:: ... · ..... ''•. 
'>- ·'·· 

·. .· ._;;,.-, ..... 

~I 
Ron Rosenberg 
Chief, Adlllinistrative Appeals Office 

"'ww.uscis.gov 
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DISCUSSION: The International Adjudications Support Branch, on behalf of the District 
Director, Mexico City, Mexico denied. the wajver application and the matter is now before the 
Adi_IIinistrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States under section 212(a)(9)(B)(i)(II) of th~ Immigration and Nationality Act (the Ad), 8 U.S.C. 
§ U8:Z(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more than one 

' year and seeking readmission: within 10 years of his last departure from the United States. The 
applicant was also found to be inadmissible to ,the United States under section 212(a)(2)(A)(i)(I) 
of the Act, 8 U.S.C. § li82(a)(2)(A)(i)(I), for having committed a crime involving moral 
t1,1rpjtude. Tbe applicant seeks a waiver of inadmissibility in order to reside in the- United States 
with his U.S. citizen spouse an:d children:. 

The Di$trid Director concluded that the record failed to establi$h t.be eJ~;istence of extreme 
hardship for a qualifying relative and denied the application accordingly. See Decision of the 
District Director, dated January 14,2010. 

Qn appeal, counsel for t_he applkant asserts th.at the applicant's spouse is suffering mental and 
'emotional deterioration and experiencing financial problems in the absence of the applicant. 

In support of the waiver application and appeal, the applicant submitted letters from the 
applicant's spouse, identity documents, letters of support, psychological and medical 
documentation concerning the applicant's spouse, and financial documentation. Th~ entire record 
was reviewed aQd considered in rendering a decision on the appeal. 

Section 212(a)(2)(A) ofthe Act states, in pertinent parts: 

(i) [A]ny alien convicted of, or who admits having .committed, ot who admits 
committing acts. which constitute the essential elements of-

(I) a crime involving moral turpitude (otber than a purely political 
offense) or an attempt or conspiracy to commit such a crime ... is 
inadmissible. 

Section 212(b) of the Act provides, in pertinent part: 

:_! 

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, 
waive the application of subparagraph (A)(i)(I), (B), ... of subsection (a)(2) ... if-

(1) (A) in the case of any immigrant it is established to the satisfaction of the 
Attqrney General that-

(i) the alien is inadmissible only under subparagraph (D)(i) or (D)(ii) of 
such subsection or the activitjes for which the alien is inadmissible 
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occurred more than 15 years before the date of the alien's application for 
a visa, admission, or adjustment of status. 

(ii) tbe admission to the United States of such alien would not be 
contrary to the national welfare, safety, or security of the United States, 
and 

(iii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse, parent, son, or daughter 
of a citizen of the United States or an alien htwfully admitted for permanent 
residence if it is established to the _satisfaction of the Attorney General 
[Secretary] that the alien's denial of admission would result in extreme 
hardship to the United States citizen or lawfully resident spouse, parent, 
son, or daughter of such alien .... 

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615; 
617·18 (BIA 1992), that: 

[M]oral turpitude is a nebulous concept, which refers generally to conduct that 
shocks the public conscience as being inherently base, vile, or depraved, contrary to 
the rules of morality and .the duties owed between man and man, either one's fellow 
man or society in general.... · 

In determining whether a crime involves moral turpitude, we consider whether the 
act is accompanied by a vicious motive or corrupt mind. Where knowing or 
intentional conduct is an element of an offense, we have :(ound moral turpitude to 
be present. However, where the required mens rea may not be determined from the 
statute, moral turpitude does not inhere. 

(Citations omitted.) 

In Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Attorney General articulated a new 
methodology for determining whether a conviction is a crime. involving moral turpitude where the 
language of the cri;rninal statute in question encompasses conduct involving moral tUrpitude and 
conduct that does not. First, in evaluating whether an offense is one that categorically involves 
moral turpitude, an adjudicator reviews the criminal statute at issue to determine if there is a 
"realistic probability, not a theoretical possibility," that the statute would be applied to reach 
conduct that does not involve moral turpitude. /d. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 
U.S. 183, 193 (2007). A realistic probability exists where, at the time of the proceeding, an 
"actual (as opposed to hypothetical) case exists in which the relevant criminal statute was applied 
to conduct that did not involve moral turpitude. If the statute has not been so applied in any case 
(including the alien's own case), the a<fjudicator can reasonably conclude that all convictions 
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under the statute may categorically be treated as ones involving moral turpitude." /d. at 697, 708 
(citingDuenas-Alvarez, 549 U.S. at 193}, 

However, if a case exists in which the criminal statute in question was applied to conduct that does 
not involve moral turpitude, "tile adjudicator cannot categorically treat all convictions under that 
statute as convictions fot crimes that involve moral turpitude." 24 I&N Dec. at 697 (citing 
Duenas-Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage inquiry 
in which the adjuqiq1tor reviews the "record of conviction" to determine if the conviction was 
bas.ed on conduct involving moral turpitude. /d. at 698-699, 703-704, 708. The record of 
conviction consists of documents such as tbe i_ndictment, the judgment of conviction, jury 
instructions, a signed guilty plea, and the plea transcript. /d. at 698, 704, 708. 

If review of the re.cord of conviction is inconclusive, an adjudici:ltor t.hen considers any additional 
evidence deemed necessary or appropriate ~o resolve accurately the moral turpitude question. 24 
I&N Pee, at 699-704, 708-709. However, this "does not mean that the parties would be free to 
present any and all evidence bearing on an alien's conduct leading to the conviction. (citation 
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is not 
an invitation to relitigate the conviction itself." /d. at 703. 

The applicant was convicted of evading arrest or detention with a vehicle pursuant to section 38.04 
of the Texas Penal Code, a felony, on January 6, 2006. The district director found the applicant to 
be inadmissible for having been convicted of crimes involving moral turpitude. The applicant has 
not disputed this determi_na.tion on appeal , As. the applicant has not disputed inadmissibility on 
appeal and the record does not show the district director' s_ finding of inadmissibility to be 
erroneous, the AAO will not disturb the district director's inadmissibility finding. 

It is noted that, in an unpublished decision, the Fifth Circuit Court of Appeals, in Pulido-Alatorre 
v. Hoider, 381 Fed. Appx. 355 (5th Cir. 2010), upheld the Board of Immigration Appeal's finding 
that intentional flight with a vehicle is a crime involving moral turpitude, as such conduct reflects 
ail awareness and conscious disregard of a substantial and unjustifiable risk. 

Section 212(a)(9)(B) of the Act, in pertinent part, provides: 

(B) ALIENS UNLAWFULLY PRESENT.-

(i) In generaL- Any alien (other than an alien laWfully admitted for 
permanent residence) who-

(II) has been unlawfully present in the United States for one year or more, · 
and who again seeks admission within 10 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 
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(v) Waiver.-The Attorney Gener~l has sole discretion to waive clause (i) in the 
c~se of ~n immigrant who is the spouse or son or daughter of a United States 
citizen or of an alien lawfully admitted for permanent ' residence, if it is . 
established to the s~tisfaction ··of the Attorney General that the refusal of 
admissjon to such immigrant alien would result in extreme hardship to t):le 
citiZen or lawfully resident spouse or parent of such Cilien .. No court shall have 

. jurisdiction to review a decision or action by the Attorney General regarding a 
waiver under this clause. -

The applicant is a native and citizen of Mexico who entered the United States without admission 
or parole in March 2004. The applicant (emained in the United States until his departure in 
February 2006. The applicant accrued unlawful presence in the United States from his initial entry 
into the. United States until his departure. Accordingly, the applicant accrued over one .yea:t of 
unlawful presence in the United States, and is inadmissible under section 212(a)(9)(B)(i)(II) of the 
Act. · 

As the applicant's waiver application under section 212(a)(9)(B)(v) of the Act is the more 
restrictive of the waivers for which he is ~pplying, his appeal Will be adjudicated in accordance 
wit.h tttis section. A section 212(a)(9)(B)(v) Waiver of the' bar to admission resulting from section 
212(a)(9)(B)(i)(II) of the Act is dependent first upon a showing that tbe b<iJ imposes a:n extreme 
hardship to the U.S., citizen or lawfully resident spouse or ·parent. Hardship to the applicant or his 
c;bildren is not considered in section 212(a)(9)(B)(v) waiver proceedings unless it causes hardship 
to a qualifying relative, in this case the applicant's spouse. Once extreme hardship is established, 
·it is but one favorable factor to be considered in th~ determination of Whether the Secretary should 
e_x.eH~ise discretion. See Matter ofMendez, 21 I&NDec. 296(BIA i996). 

Extreme hardship is "riot a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). InMatter of Cervantes-Gonzalez, the Board provided a list of 
fado}"s it deemed relev(l.nt in determining whether an alien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lclwi]Jl 
pertnailent resident or United States citizen spouse or parent in this country; the qu~ifying relative's 
family ties outside the United States; the conditions in the country or countries to Which the 
qualifying relative would relocate and the extent of the qualifying relative's ties in such countries; the 
fi_nancial impact of departure from this country; and significant conditions of health, particularly 
when tied to an unavailability of suitable medical care in the country to which the qualifying relative 
would relo~te. /d. The Board added t_hat not all of the foregoing factors need be analyzed in any 
given case and emphasized that the.list of factors was not exclusive. /d. at 566: · 

The Board has also held that the common or typical results of removal and inadmissibility do not . 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme, These factors include: economic disadvantage, loss of current employmeo.t, · 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
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separation from family members, severing community ties, cultural readjustmen_t after living ih the 
United States for many years, ·cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities .in the foreign country, 
or inferior medical facilities in the foreign country. See generally Matter of Cervantes""Gonzalez, 
22 I&N Dec: at 568; Matter of Pilch, 21 I&N Dec. 627,632-33 (BIA 1996); Matter of lge, 20 I&N 
Dec. 880, 883 (l31A 1994); Mqtter of Ngal, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of 
Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 
1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
Boatd has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in th~ aggregate in determining whether extreme hardship exists." Matter of 0-J-0-, 
21l&N Dec. 381, 383 (BIA 1996) (quoting Matter of lge, 20 I&N Dec. at 882). The adj\ldicator 
"must consider the entire range of factors concerning hardship in their totality and detefrhine 
whether the combination of hardships takes the case beyond those hardships ordinarily associated 
with deportation." !d. 

The actual hardship associated with al) abstract hardship factor such as family separation, 
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending 
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative. 
experiences as a result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and 
Me'i Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship 
faced by qualifying relatives on the basis of variations in the length of residence in the United 
States and the ability to speak the language of the country to which they Would relocate). For 
example, though far:nily separation has been found to be a common result of inadmissibility or 
removal, separation from family living in the United States can also be the most important single 
hardship factor in considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 
I&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to 
Conflicting evidence in the re.cord and because applicant and spouse had been volu.ntarily 
separated from one another for 28 years). Therefore, we consider the totality of the circumstances 
in · determining whether denial of admission would result in· extreme hardship to a qualifying 
relative. 

In the present case, the record reflects that the appli<;ant is a 33 year-old native and citizen of 
Mexico. The applicant's spouse is a 34 year-old native and citizen of the United States . . The 
applicant is currently residing in Mexico and the applicant's spouse is residing in Denver City, 
Texas . 

. Counsel for the applicant asserts that the applicant's spouse is suffering financial hardship because 
she is cannot work, as she is caring for a newborn child. Counsel contends that she had to move in 
with bet parents because she could not pay her bills. The applicant's spouse asserts that she had to 
request government assistance for medical coverage for ~er children and that it is hard on her 
parents to provide her family with financial support. In a letter dated January 9, 2009, the 

'\ 
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applicant's spouse further <I,sserts that she received a notice of cancellation for her car insurance 
because she was unable to make payment the previous month. A psychotherapy evaluation for the 
applicant's spouse states that her mother is employed as a certified nurse's assistant and her father 
is a successfv.l pumper in the petroleum industry. The record contains car loan documentation for 
the a:pplicant's spouse, dated January 8, 2009. The record does not contain any updated financial 
documentation; there is no indication that the applicant's spouse, with the financial assistance of 
her parents, has been unable to meet her financial obligations since 2009. Going on record 
without supporting documentary evidence generally is not sufficient for purposes of meeting the 
burden of proof in these proceedings. See Matter of Soffici, 2Z I&:.N Pee ... 158, 165 (Comm. 1998) 
((i:itingMatter ofTrea~ute Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

Counsel for the applicant asserts that the applicant's spouse has been suffering mental and 
emotional hardship since the departure of the applicant. The appli~ant asserts that she misses the 
applicant very much a.nd worries a,bout his sa_fety in Mexico. The record contains a psychotherapy 
evaluation of the applicant's spouse diagnosing the applicant's spouse with adjustment disorder, 
major depression, and anxiety disorder. The evaluation states that a further separation from the 
applicant could worsen the applicant's spouse's diagnosis. The record reflects that the applicant's 
spouse was prescribed medication by a physician for her insomnia and depression. It is noted that 
th.e applicant's psychological documentation, including the evaluation and prescription, are dated 
January and February 2009. The record does not contain any updated supporting documentation 
concerning the applicant's spouse's medical or psychological condition. 

It is acknowledged tha.t separation from a spouse often creates hardship for both parties; and the 
evidence indicates that the applicant's spouse would suffer emotional hardship due to separation 
from the applicant. However, there is insufficient evidence in the record, in the aggregate, to find 
that the applicant's spouse would suffer extreme hilfdship upon _separa.tion from the applicant. 
While the prospect. of separation or involuntcuy relocation nearly always results in considerable 
hardship to. individuals and families, a waiver of inadmissibility· is only available in cases of 
extreme hardship, and not in every case where a qualifying relationship exists. 

The applicant's spouse asserts that she cannot reloc~te to Mexico to reside with the applicant 
because the applicant is not able to earn enough to support herself and their children. The 
psychotherapy evaluation of the applicant's spouse states that the applicant's spouse is sending 
money to the applicant in Mexico, as he is only able to obtain odd jobs to support himself. The 
record does not contain supporting documentation concerning money transfers from the 
applicant's spouse to the applicant in Mexico. 

The applicant spouse's Form 1-130 reflects that she is a native of the United States. The 
applicant's spouse asserts that she is currently residing with her four children and parents. It is 
noted that the record contains letters of support from the applicant's spol,lse's family and· friends in 
the United-States. --

The psyGhotherapy evaluation of the applicant's spouse states that the applicant is currently 
residing in Ojiiiaga, Mexico. The record reflects that the applicant was born in Ojinaga, 
Chihuahua, Mexico and that his mother currently resides in this city $d state. The applican~'s 
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spouse asserts that she is concerned about the violence in Mexico. The U.S. Department of State 
issued a travel warning concerning Mexico on July 12, 2013. The travel warning states that non
essential travel to the sta.te of Chihuahua should be deferred and crime and violence remain serious 
problems throughout the state. 

(n this ·case, the record contains sufficien_t evidence to show that the hardships faced by the 
qualifying relative, in the aggregate, would rise to the level of extreme hardship if she relocated to 
Mexico. The record, however, does not contain sufficient evidence to show tbat the hardships 
fii~ed by t_h~ q1Jalifying n~lative upon separation, copsidered in the aggregate, rise beyond the 
coihrtloii results of removal or inadmissibility to the level of extreme hardship. O.S. court 
decisions have repeatedly held that the common results of removal are ins11fficient to prove 
extreme hardship. See Hassan v. INS, 927 E2d 465, 468 (9th Cir. 1991), Perez v. INS, 96 F.3d 
.390 (9th Cir. · 1996); Matter of Pilch, 21 I&N Dec. 627 (BIA 1996) (holding that emotional 
hardship caused by severing family and community ties is a common. result of deportation and 
does not constitute extreme hardship); Matter of Shaughnessy, 12 I&N Dec. 810 (BIA 1968) 
(holding that separation of family members and financial difficulties .alone do not establish 
ex4"eme hardship}. "(O]nly in cases of great actlliU or prospective injury . . will the bar be 
removed." Matter of Ngai, 19 I&N Dec. 245, 246 (BIA 1984). 

We can find extreme hardship warranting a waiver of inadmissibility only where an appliQ~mt has 
demonstrated extreme hardship to a qual_ifyi_ng relative in, the scena._rio of separation and the 
scenario of relocation. A claim that a qualifying relative will relocate and thereby suffer extreme 
hardship can easily be made for purposes of the waiver even where there is no actual intention to 
relocate. Cf Matter of lge, 20 I&N Dec. 880, 886 (BIA 1994). Furthermore, to relocate and suffer 
extreroe hardship, where remaining the United States and beiQg sepiirated from the applicant 
would not result in extreme hardship, is a matter of ch()ice and not the result of inadmissibility. /d., 
also cf Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996). As the applicant has not 
demonstrated extreme hardship from separation, we cannot find that refusal Of admission would 
resl!lt in extreroe hardship to the qmllifying rel~;ttive i.n this case. 

The AAO thetefote finds that the applicant has failed to establish extreme hardship to his U.S. 
citizen spouse as required under section 212(a)(9)(B)(v) of the Act. As the applicant has not 
es_t_ablished extreme ha,rdship to a qualifying family member, no p1Jrpose woqJd be served in 
balancing ·posi'tive and negative factors to determine whether the applicant merits this ·Waiver as a 
matter of discretion. 

(n application proceedings, it is the a.pplicant's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


