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DISCUSSION: The waiver application was denied by the Director, California Service Center, and is now 
before the Administrative Appeals Office (AAO) on appeal. The matter will be remanded to the Director to 
request a section 212(e) waiver recommendation from the Director, U.S. Department of State (DOS), Waiver 
Review Division (WRD). 

The record reflects that the applicant is a native and citizen of Colombia who obtained J-1 nonimmigrant 
exchange status in June 2004 to participate in graduate medical education training. She is thus subject to the 
two-year foreign residence requirement under section 212(e) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. 5 1182(e). The applicant presently seeks a waiver of her two-year foreign residence 
requirement, based on the claim that her U.S. citizen spouse would suffer exceptional hardship if he moved to 
Colombia temporarily with the applicant and in the alternative, if he remained in the United States while the 
applicant fulfilled her two-year foreign residence requirement in Colombia. 

The director determined that the applicant failed to establish that her spouse would experience exceptional 
hardship if the applicant fulfilled her two-year foreign residence requirement in Colombia. Director's 
Decision, dated September 18, 2007. The application was denied accordingly. 

In support of the appeal, counsel for the applicant provides a brief, dated October 18, 2007 and a letter from 
the applicant's spouse, dated October 3, 2007. The entire record was reviewed and considered in rendering 
this decision. 

Section 2 12(e) of the Act states in pertinent part that: 

No person admitted under section 101(a)(15)(J) or acquiring such status after admission 

(i) whose participation in the program for which he came to the United States was 
financed in whole or in part, directly or indirectly, by an agency of the Government 
of the United States or by the government of the country of his nationality or his last 
residence, 

(ii) who at the time of admission or acquisition of status under section 101 (a)(15)(J) 
was a national or resident of a country which the Director of the United States 
Information Agency, pursuant to regulations prescribed by him, had designated as 
clearly requiring the services of persons engaged in the field of specialized knowledge 
or skill in which the alien was engaged, or 

(iii) who came to the United States or acquired such status in order to receive graduate 
medical education or training, shall be eligible to apply for an immigrant visa, or for 
permanent residence, or for a nonimmigrant visa under section 10 1 (a)( 15)(H) or 
section 101(a)(15)(L) until it is established that such person has resided and been 
physically present in the country of his nationality or his last residence for an 
aggregate of a least two years following departure from the United States: Provided, 
That upon the favorable recommendation of the Director, pursuant to the request of an 



interested United States Government agency (or, in the case of an alien described in 
clause (iii), pursuant to the request of a State Department of Public Health, or its 
equivalent), or of the Commissioner of Immigration and Naturalization [now, 
Citizenship and Immigration Services (CIS)] after he has determined that departure 
from the United States would impose exceptional hardship upon the alien's spouse or 
child (if such spouse or child is a citizen of the United States or a lawfully resident 
alien), or that the alien cannot return to the country of his nationality or last residence 
because he would be subject to persecution on account of race, religion, or political 
opinion, the Attorney General [now the Secretary, Homeland Security (Secretary)] 
may waive the requirement of such two-year foreign residence abroad in the case of 
any alien whose admission to the United States is found by the Attorney General 
(Secretary) to be in the public interest except that in the case of a waiver requested by 
a State Department of Public Health, or its equivalent, or in the case of a waiver 
requested by an interested United States government agency on behalf of an alien 
described in clause (iii), the waiver shall be subject to the requirements of section 
214(1): And provided further, That, except in the case of an alien described in clause 
(iii), the Attorney General (Secretary) may, upon the favorable recommendation of the 
Director, waive such two-year foreign residence requirement in any case in which the 
foreign country of the alien's nationality or last residence has furnished the Director a 
statement in writing that it has no objection to such waiver in the case of such alien. 

In Matter of Mansour, 11 I&N Dec. 306 (BIA 1965), the Board of Immigration Appeals stated that, 
"Therefore, it must first be determined whether or not such hardship would occur as the consequence of her 
accompanying him abroad, which would be the normal course of action to avoid separation. The mere 
election by the spouse to remain in the United States, absent such determination, is not a governing factor 
since any inconvenience or hardship which might thereby occur would be self-imposed. Further, even though . 

it is established that the requisite hardship would occur abroad, it must also be shown that the spouse would 
suffer as the result of having to remain in the United States. Temporary separation, even though abnormal, is 
a problem many families face in life and, in and of itself, does not represent exceptional hardship as 
contemplated by section 2 12(e), supra." 

In Keh Tong Chen v. Attorney General of the United States, 546 F .  Supp. 1060, 1064 (D.D.C. 1982), the U.S. 
District Court, District of Columbia stated that: 

Courts deciding [section] 212(e) cases have consistently emphasized the Congressional 
determination that it is detrimental to the purposes of the program and to the national interests 
of the countries concerned to apply a lenient policy in the adjudication of waivers including 
cases where marriage occurring in the United States, or the birth of a child or children, is used 
to support the contention that the exchange alien's departure from his country would cause 
personal hardship. Courts have effectuated Congressional intent by declining to find 
exceptional hardship unless the degree of hardship expected was greater than the anxiety, 
loneliness, and altered financial circumstances ordinarily anticipated from a two-year sojourn 
abroad." (Quotations and citations omitted). 



The first step required to obtain a waiver is to establish that the applicant's spouse would experience 
exceptional hardship if he resided in Colombia for two years with the applicant. To support this contention, 
the applicant's spouse states the following: 

. . .I believe that traveling with my wife [the applicant] to Colombia may lead to my 
injury, kidnapping or death. The two years of enforced return would bring 
psychological suffering for both our families and us.. . . 

The United States Department of State Bureau of Consular Affairs has reported 
that there is a greater risk of being kidnapped in Colombia than in any other 
country in the world.. . . 

As a foreign national and a physician, it would be an even higher risk for me to 
stay with my wife in Colombia. There is no doubt that I would stand out as a 
foreigner, and this inability to blend in with the Colombian citizens would add to 
the dangers. In addition to the random dangers faced by everyone in Colombia, I 
would have the added risks of my connections to the United States and my 
profession. Many people with money and/or American connections have been 
kidnapped and held for ransom, and I am very scared that this would happen to my 
wife or me. Often, doctors have been kidnapped by the rebels to treat wounded 
members of their groups. The Colombian government takes the position that any 
physician who has treated the guerillas, even when held by force, has aided and 
abetted them, which is illegal. Physicians are put in an impossible position: to be 
forced to treat guerillas with a gun to your head, or to be branded a criminal by the 
government for doing so. It both angers me and frightens me to imagine ... being 
put in such a position.. . . 

The stories I have heard about the acts of violence that have occurred against 
[ t h e  applicant] and her family and our friends have made me aware of the 

risks of living in Colombia. I know the story of when she and her parents were 
almost killed by a car bomb, and I have heard about the time a man with a knife 
threatened to kill my mother-in-law and tried to steal her car. I have heard the 
stories from our Colombian friends here in the U.S., a n d  - 

, both of whom have suffered from violence committed against their 

The Department of State, in its Consular Information Sheet for Colombia, states, in pertinent part, the 
following: 



Travel to Colombia can expose visitors to considerable risk. The Secretary of 
State has designated three Colombian groups - the Revolutionary Armed Forces 
of Colombia (FARC), the National Liberation Army (ELN), and the United Self- 
Defense Forces of Colombia (AUC) - as Foreign Terrorist Organizations. These 
groups have carried out bombings and other attacks in and around major urban 
areas, including against civilian targets. Terrorist groups have also targeted 
critical infrastructure (e.g., water, oil, gas, and electricity), police and military 
facilities, public recreational areas, foreign-owned factories, and modes of 
transportation. 

During the past four years, kidnapping and other violent crimes have decreased 
markedly in most urban areas, including Bogota, Medellin, Barranquilla, and 
Cartagena. The level of violence in Cali, Buenaventura, and the surrounding 
areas remains high, largely as a result of the illicit drug trade. Colombia 
continues to have a high rate of kidnapping for ransom. The FARC continues to 
hold hostage three U.S. government contractors - all U.S. citizens - who were 
captured in February 2003 when their small plane went down in a remote area of 
Colombia. 

Kidnap or murder victims in Colombia have included journalists, missionaries, 
scientists, human rights workers and businesspeople, as well as tourists and even 
small children. No one can be considered immune. Although the U.S. 
government places the highest priority on the safe recovery of American hostages, 
and the Colombian government has had some success with hostage-recovery 
teams, rescue capabilities are limited. Colombian law requires that private 
individuals coordinate efforts to free kidnap victims with the Colombian Office of 
Anti-Kidnapping (Ministerio de DefensaJPrograma Para la Defensa de la Libertad 
Personal). 

Official and personal travel by U.S. Embassy employees outside of most urban 
areas is subject to strict limitations and reviewed case by case. U.S. Embassy 
employees are allowed to travel by air, but inter- and intra-city bus transportation 
is off-limits to them. 

The U.S. Embassy must approve in advance the official travel to Colombia of all 
U.S. government personnel. Such travel is approved only for essential business. 
Personal travel by U.S. military personnel to Colombia requires advance approval 
by the U.S. Embassy. Military personnel requesting permission for personal 
travel should contact the office of the Embassy's Defense Attache through the 
Embassy switchboard at 0 1 1-57- 1-3 15-08 1 I .  Non-military employees of the U.S. 
Government do not need Embassy approval for private travel.. . . 



Armed robbery and other violent crimes are common in major Colombian cities. 
Several recent robberies of American citizens have occurred after using automatic 
teller machines (ATMs) on the street. In some cases, robbers have used 
motorcycles to approach their victims and later flee the scene. American citizens 
are urged to use ATMs only during daylight hours and only inside shopping malls 
or other protected locations. Driving to and from the location - rather than 
walking - provides added protection. When using an ATM, you should be on the 
lookout for anyone who may be watching or following you. Generally speaking, 
if you are the victim of a robbery and not in fear of losing your life or of serious 
bodily harm, you should not resist. Robbery victims have sometimes been shot 
and killed while resisting. 

Robbery of people hailing taxis on the street is a particularly serious problem in 
Bogota. Typically, the driver - who is one of the conspirators - will pick up the 
passenger, and then stop to pick up two or more armed cohorts, who enter the cab, 
overpower the passenger, and take hislher belongings. If the passenger has an 
ATM card, the perpetrators will often force the passenger to withdraw money 
from various ATM locations. Such ordeals can last for hours. 

In almost every case of taxi-related crime, the victims have been riding alone and 
have hailed their taxis off the street. Rather than hailing a taxi, you should take 
advantage of the telephone dispatch service most taxi companies offer. Many 
hotels, restaurants, and stores will call a taxi for you, and the taxis usually arrive 
within minutes. When a taxi is dispatched by telephone, the dispatcher creates a 
record of the call and the responding taxi. Additionally, the passenger receives a 
code from the dispatcher, which helps ensure that the correct taxi has arrived. 

The Embassy continues to receive reports of criminals using disabling drugs to 
temporarily incapacitate tourists and others. At bars, restaurants, and other public 
areas, perpetrators may offer tainted drinks, cigarettes, or gum. Typically, victims 
become disoriented or unconscious, and are thus vulnerable to robbery, sexual 
assault, and other crimes. Avoid leaving food or drinks unattended at a bar or 
restaurant, and be suspicious if a stranger offers you something to eat or drink. 

U.S. citizens in Bogota routinely fall victim to a scam in which purported 
undercover police officers approach them on the street and request to examine 
their money or jewelry. The "officers," who are in fact criminals, then flee with 
the person's belongings. Legitimate Colombian police officers do not ask to 
examine money or jewelry. 

American citizens should be aware of the danger of traveling on inter-city and 
rural roads in Colombia, including on buses, due to the risk of kidnapping and 



other activity by criminal gangs. Buses within cities also present a risk of robbery 
and other crime. U.S. Government employees in Colombia are prohibited from 
taking buses anywhere in the country. They are also forbidden from driving 
outside most urban areas, and they cannot drive on roads outside of urban areas at 
night. 

Consular Information Sheet-Colombia, US.  Department of State, Bureau of Consular Affairs, dated June 2 1, 
2007. 

Moreover, the U.S. Department of State recently issued an updated Travel Warning for Colombia. As stated 
by the U.S. Department of State on February 5,2008, 

This Travel Warning updates and reminds American citizens of ongoing security 
concerns in Colombia. The Department of State continues to warn U.S. citizens 
of the dangers of travel to Colombia. While security in Colombia has improved 
significantly in recent years, violence by narco-terrorist groups continues to affect 
some rural areas and cities. The potential for violence by terrorists and other 
criminal elements exists in all parts of the country. For additional details about 
the general criminal threat, please see the Department of State's Country Specific 
Information for Colombia. This Travel Warning supersedes the Travel Warning 
for Colombia issued June 4, 2007. 

Violence has decreased markedly in many urban destinations, including Bogota, 
Medellin, Barranquilla, and Cartagena. Cali continues to experience more 
violence than most other large cities, and the level of violence in Buenaventura 
remains high. Small towns and rural areas of Colombia can still be extremely 
dangerous due to the presence of narco-terrorists. Common crime remains a 
significant problem in many urban and rural areas. 

The incidence of kidnapping in Colombia has diminished significantly from its 
peak at the beginning of this decade. Nevertheless, terrorist groups such as the 
Revolutionary Armed Forces of Colombia (FARC), the National Liberation Army 
(ELN) and other criminal organizations continue to kidnap and hold civilians for 
ransom or as political bargaining chips. No one is immune from kidnapping on 
the basis of occupation, nationality, or other factors. The FARC continue to hold 
three U.S. government contractors, having captured them when their plane 
crashed in a remote region of the country in February 2003. In January 2008, the 
FARC kidnapped six Colombian tourists from a beach on the Pacific coast in 
Choc6 Department. Although the U.S. government places the highest priority on 
the safe recovery of kidnapped Americans, it is U.S. policy not to make 
concessions to or strike deals with kidnappers. Consequently, the U.S. 
government's ability to assist kidnapping victims is limited. 



U.S. government officials and their families in Colombia are permitted to travel to 
major cities in the country, but normally only by air. They cannot use inter- or 
intra-city bus transportation, or travel by road outside of urban areas at night. All 
Americans in Colombia are urged to follow these precautions. 

Travel Warning-Colombia, US. Department of State, Bureau of Consular AfSairs, dated February 5,2008. 

Based on the documented problematic country conditions and security concerns for U.S. citizens residing in 
Colombia, and the applicant's and her family's past traumatic experiences in Colombia and their effect on her 
spouse, the AAO concurs with the director that the applicant's U.S. citizen spouse would experience 
exceptional hardship were he to accompany the applicant to Colombia for a two-year period. 

The second step required to obtain a waiver is to establish that the applicant's spouse would suffer 
exceptional hardship if he remained in the United States during the two-year period that the applicant resides 
in Colombia. As stated by the applicant's spouse, 

... as a very concerned spouse, I do not want my wife to be placed in a situation in 
which she will be placed at risk, and that is precisely what will happen if she 
returns to Colombia. I am sure that any rational, loving person would face extreme 
torment if their spouse were to be put into a country such as Colombia-that is, a 
country controlled by narco-terrorists, enduring an ongoing civil war, exhibiting 
high anti-American sentiment, and embroiled in ongoing chaos. It is, after all, the 
country with the second highest kidnapping rate in the world, and as the wife of a 
U.S. citizen and a physician in her own right, she definitely would be a good 
kidnapping target.. . . 

... it is ridiculous to me that the USCIS can contend that my hardship would be no 
different that that of any other member of a couple that must suffer a separation. 
Most couples are not sending a spouse to live in a country embroiled in a decades- 
long civil war that costs the lives of thousands of civilians each year, nor are they 
sending a physician spouse to a country with a well-documented history of 
persecution and abduction of physicians by armed groups. Most couples are not 
sending a spouse to a country where ties to the U.S. make one a valuable target in 
terms of an expected payout or as a political statement. Most couples are not 
sending a spouse to the country with the second-highest kidnapping rate in the 
world and the highest rate of land-mind casualties. Most couples are not sending a 
spouse to a country where car bombs explode with regularity in crowded 
neighborhoods. Most couples are not sending a spouse to a country where forensic 
teams are uncovering mass graves of massacred civilians. Most couples are not 
sending a spouse to a country where violent crime is pervasive and the simple fact 
of owning a car or having nice clothes makes one a target of criminals. Colombia 
is an exceptionally dangerous country.. . . My wife would be returning to live in a 
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war zone where her background and social status make her a particularly appealing 
target-how could these circumstances not terrify me.. . . 

The Department of State does have a long-standing warning against traveling to 
Colombia, which is a powerful declaration of the dangers that exist in the country. 
A l t h o u g h  [the applicant] is not a U.S. citizen, she has trained in the U.S. 
and has a U.S. citizen spouse. Those close ties to the U.S. make me fear greatly for 
-her well-being.. . . 

I take issue with the denial letter's contention that 'any perceived hardship to the 
applicant as a result of her foreign residence obligation cannot be considered here.' 
This is a completely unrealistic attitude to take toward a situation involving the 
se aration of two people who love one another deeply. Any hardship suffered by dh is my hardship, and vice versa. This is the truth for any loving couple. To 
claim that I should simply be able to emotionally divorce myself from the distress 
she would endure in Colombia is outrageous. And there can be no doubt that 

would suffer distress. The USCIS concedes that I would bear hardship if I 
were to accompany t o  Colombia, yet would be in practically the 
same position as I would be: she is a physician with strong ties to the U.S., living 
in a country with a well-documented history of violence against civilians, and 
particularly, physicians.. . .the emotional consequences of her return would be 
devastating to both of us. 

The denial stated that did not submit conclusive evidence that her life 
would be in danger or that she would be kidnapped. To make such a statement 
clearly ignores the fact t h a  and her family have already suffered close calls 
that almost cost them their lives. How can it be said that her life would not be in 
danger, when she has already submitted evidence that she and her family were 
almost killed in a car bomb that destroyed the car in which they were riding? How 
can it be said that her life would not be in danger although sat in the 
passenger seat of her mother's car and watched as a man held a knife to her 
mother's throat and demanded money? I believe has been extremely 
fortunate that nothing terrible has happened to her yet. Less fortunate have been 

s friends and colleagues who have had relatives murdered, shot, and robbed 
at gunpoint multiple times.. . . 

On a similar note, I find it absurd that the USCIS suggests that, as a professional, 
my job performance could not suffer due to the anxiety and despair I would endure 
should return to Colombia. Yes, I am a professional, but being a 
professional does not make one superhuman. I wish it were possible to turn off my 
concerns as though they were issued from a spigot. If I could do such a thing, I 
would never be bothered to worry about anything, much less my wife's safety. 
Yet, unfortunately, this is not the case, and I have a well-founded fear that my 



concerns for will be detrimental to my job. As a transplant hepatologist 
who performs several liver transplants per year, it is imperative that I maintain a 
focus that is far above that required by most professions. To be in a constant state 
of distress over the safety of one you love will invariably affect one's job 
performance, no matter the person or the profession. Extreme stress can affect 
memory and mental acuteness, and in my profession the smallest mistake can have 
detrimental consequences for my patients.. . . 

Due to the fears and anxieties experienced by the applicant's spouse with respect to his wife's anticipated 
return to Colombia in light of her and her family's near-fatal experiences while residing in that country, his 
dependence on the applicant for his own emotional and psychological well being, and the need to be able to 
continue work in the highly specialized field of liver transplants without distraction, the AAO finds that the 
applicant's departure for a two-year period would cause the applicant's spouse emotional, psychological and 
professional hardship that would be significantly beyond that normally suffered upon the temporary 
separation of families. 

As such, upon review of the totality of the circumstances in the present case, the AAO finds the evidence in 
the record establishes that the applicant's spouse would experience exceptional hardship were he to relocate 
to Colombia and in the alternative, were he to remain in the United States without the applicant, for the 
requisite two-year term. 

The burden of proving eligibility for a waiver under section 212(e) of the Act, rests with the applicant. See 
section 291 of the Act, 8 U.S.C. fj 1361. The AAO finds that in the present case, the applicant has met her 
burden. The appeal will therefore be sustained. The AAO notes, however, that a waiver under section 212(e) 
of the Act may not be approved without the favorable recommendation of the DOS. Accordingly, this matter 
will be remanded to the acting center director so that she may request a DOS recommendation under 22 
C.F.R. $ 514. If the DOS recommends that the application be approved, the secretary may waive the two-year 
foreign residence requirement if admission of the applicant to the United States is found to be in the public 
interest. However, if the DOS recommends that the application not be approved, the application will be re- 
denied with no appeal. 

ORDER: The matter will be remanded to the director to request a section 212(e) waiver 
recommendation from the Director, U.S. Department of State, Waiver Review Division. 


