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IN RE: TOMAS RUIZ 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(a)(9)(B)(v) 
of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1 I82(a)(9)(B). 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 8 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). 

John F. Grissom, d cting Chief 
Administrative Appeals Office 



DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The record reflects that the applicant is a native and citizen of Mexico. The applicant was found to 
be inadmissible to the United States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1182(a)(9)(B)(i)(II), for having been unlawfully present in the 
United States for more than one year after April 1, 1997. He sought a waiver of inadmissibility 
pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 5 1182(a)(9)(B)(v), in order to reside in the 
United States with his U.S. citizen spouse and daughters. 

In a letter dated October 10, 2007, counsel stated that the applicant's spouse passed away in August 
2007, and that her two daughters now reside with her parents in the United States. On November 1 1, 
2008, counsel requested an expedited review of the appeal stating that "it is with much anticipation 
that [the applicant] be able to return to the United States to be with his children." 

The record reflects that the applicant entered the United States without inspection in 1999 and 
remained in the United States u n l a h l l y  until returning to Mexico in July 2005. The applicant has 
not disputed that he is inadmissible under section 212(a)(9)(B)(i)(II) of the Act. The applicant is the 
beneficiary of an approved Petition for Alien Relative (Form 1-130) filed by his spouse on April 28, 
2003. The petition was approved on July 8, 2004. The applicant filed an Application for Immigrant 
Visa (DS-230) on July 8, 2005. The applicant filed an Application for Waiver of Grounds of 
Excludability (Form 1-601) on or about July 1 1,2005. 

The OIC concluded that the applicant had failed to establish that the bar to his admission would 
impose extreme hardship on a qualifying relative and denied the waiver application accordingly. 
Decision of OIC, dated June 5,2006. 

Section 212(a)(9)(B) of the Act provides, in pertinent part, that: 

(i) In general. - Any alien (other than an alien lawfully admitted for permanent 
residence) who - 

. . . 
(11) Has been unlawfully present in the United States for one year or more, 
and who again seeks admission within 10 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 

(v) Waiver. - The Attorney General [now Secretary, Homeland Security, 
"Secretary"] has sole discretion to waive clause (i) in the case of an immigrant 
who is the spouse or son or daughter of a United States citizen or of an alien 
lawfully admitted for permanent residence, if it is established to the 
satisfaction of the Attorney General [Secretary] that the refusal of admission 
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to such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such alien. 

The AAO regrets that it was unable to render a decision on the applicant's appeal prior to the 
unexpected death of his spouse. Nevertheless, a waiver of inadmissibility under section 
212(a)(9)(B)(v) is dependent upon a showing that the bar to admission imposes an extreme hardship 
on a qualifying relative, i.e., the U.S. citizen or lawfully resident spouse or parent of the applicant. 
Hardship to the applicant or his children is not relevant under the statute, and is considered only 
insofar as it results in hardship to a qualifying relative. As the applicant's U.S. citizen spouse was 
the only qualifying relative, the applicant is ineligible for a waiver of inadmissibility under section 
2 12(a)(9)(B)(v) of the Act. Consequently, the appeal must be dismissed. 

In proceedings for application for waiver of grounds of inadmissibility under section 2 12(a)(9)(B)(v) 
of the Act, the burden of proving eligibility rests with the applicant. See section 291 of the Act, 8 
U.S.C. $ 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


