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DISCUSSION: The waiver application was denied by the District Director, Rome, Italy. The matter 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of the Algeria who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 
U.S.C. 5 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more than 
one year and seeking readmission within 10 years of his last departure from the United States. The 
applicant is married to a naturalized citizen of the United States and seeks a waiver of inadmissibility 
in order to reside in the United States with his wife and children. 

The District Director found that based on the evidence in the record, the applicant established 
extreme hardship to his United States citizen spouse. However, the District Director denied the 
application as a matter of discretion after reviewing documents associated with the applicant's 
criminal convictions. Decision of the District Director, dated December 20, 2006. It is also noted 
that because the applicant has been previously removed from the United States, he filed an 
Application for Permission to Reapply for Admission (Form 1-212). The director denied the 
applicant's Form 1-212 on the same date as he denied the Application for Waiver of Inadmissibility 
(Form 1-601). 

On appeal, counsel asserts that the District Director failed to consider all hardships endured by the 
applicant's spouse and to then properly balance these against the negative aspects of the case. Brief 
from counsel, dated February 13,2007. 

In support of these assertions, counsel submits a brief. Other documents in the record that are 
relevant to the applicant's claim that his spouse will experience hardship if a waiver is not granted 
include: an affidavit from the applicant's spouse; a letter of support from the applicant's prior place 
of employment; and a letter from the shelter where the applicant's spouse resided. Also in the record 
are previous applications filed by the applicant, records of proceedings pertaining to his criminal 
conviction; his application for asylum; the immigration judge's denial of that application and of the 
applicant's request for voluntary departure; decisions regarding the applicant's appeal of those 
decisions from the BIA and the First Circuit Court of appeals; the record of proceedings regarding 
the applicant's convictions for assault and battery and making [death] threats to his former spouse; 
and police reports regarding those changes and a corresponding restraining order. The entire record 
was reviewed in making this decision. 

Section 21 2(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 
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(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the Attorney General [Secretary] that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfirlly resident spouse or parent of such alien. 

In the uresent a~ulication. the record indicates that the a ~ ~ l i c a n t  entered the United States as a 
I I 

stowaway in April of 1995. He married former spouse, ) ,  on August 15, 
1997. On September 25, 1997 the applicant's former spouse filed both a Petition for Alien Relative 
(Form 1-130)-and an Application for~djustment of Status (Form 1-485) for the applicant. However, 
she withdrew these applications on October 15, 1998 after filing a police report, and being granted a 
restraining order because of an incident which led to the charges being brought against the applicant 
on July 13, 1998. As a result of these charges, the applicant was convicted of assault and battery and 
for making threats to his former spouse on August 27, 1998. It is noted that the applicant's former 
spouse did try to reconcile with him, recanted testimony that she provided to police regarding the 
assault committed against her by the applicant, and then filed a second Form 1-130 for him on April 
27, 2001. This Form 1-130 was approved on January 23, 2002. However, the applicant's former 
spouse later withdrew this second Form 1-130. It is also noted that though the applicant was granted 
suspended sentences for the crimes he was convicted of, he remains convicted of these crimes for 
immigration purposes. 

After the applicant was convicted, the former Immigration and Naturalization Service (INS) learned 
that the applicant had entered the United States as a stowaway. Because the applicant had no legal 
immigration status in the United States, he was issued a Notice to Appear before an immigration 
judge on March 12, 1999. On May 26, 1999 the applicant applied defensively for asylum and also 
applied for voluntary departure. On October 22, 1999, an immigration judge found the applicant 
was ineligible for asylum, withholding of removal or relief under the U.N. Convention Against 
Torture. The immigration judge also denied the applicant's request for voluntary departure. In 
denying the application for voluntary departure, the judge stated that the applicant's unlawful manner 
of entry as a stowaway, when combined with the serious nature of his conviction for assault and 
battery, caused him to fail to establish good moral character. 

The applicant appealed the immigration judge's decisions on his asylum and witholding of removal 
applications to the Board of Immigration Appeals (BIA). However, the BIA affirmed the 
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immigration judge's decisions denying those applications on March 2 1, 2003. In doing so, the BIA 
stated that even if the applicant had established statutory eligibility for asylum, his 1998 conviction 
for assault and battery against his former spouse would, necessitate a discretionary denial of the 
application. Decision ofthe BIA, dated March 2 1, 2003, citing Matter of Jean, 23 I&N Dec. 373, 
385 (A.G. 2002). The applicant then filed motion for a stay of removal, which was denied by the 
First Circuit Court of Appeals on July 29, 2003. Therefore, a final order of removal was issued on 
September 4, 2003. The applicant filed a second motion for a stay of removal. However, he was 
notified by the First Circuit Court of Appeals both on November 5, 2003 and November 25, 2003 
that if he failed to file a brief by December 9, 2003, his appeal would be dismissed. As he failed to 
file a brief by that date, the First Circuit Court of Appeals dismissed his appeal on January 12,2004. 
The applicant was removed from the United States in April 2004. This removal triggered the 
applicant's unlawful presence inadmissibility. Because the BIA denied the applicant's asylum 
appeal on March 21,2003, and the applicant was then removed on April 14,2004 he was unlawfully 
present in the United States for a period of more than one year. The applicant was, therefore, 
inadmissible to the United States under section 2 12(a)(9)(B)(II) of the Act on that basis. 

The applicant married his current spouse in a religious ceremony on May 3 1,2003 and then in a civil 
ceremony on September 21, 2003, approximately seven months before he was removed. On 
September 27, 2003, his current spouse filed a form 1-130 for the applicant. This petition was 
approved on June 2, 2004. The applicant currently seeks to waive his inadmissibility in order to 
obtain a visa to enter the United States to reside with his wife and children. 

A section 212(a)(9)(B)(v) waiver of the bar to admission resulting from section 212(a)(9)(B)(i)(II) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the United 
States citizen or lawfully resident spouse or parent of the applicant. Hardship the applicant himself 
experiences upon deportation is irrelevant to section 212(a)(9)(B)(v) waiver proceedings. Once 
extreme hardship is established, it is but one favorable factor to be considered in the determination 
of whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 
1996). 

Matter of Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999) provides a list of factors the Board of 
Immigration Appeals deems relevant in determining whether an alien has established extreme 
hardship pursuant to section 212(i) of the Act. These factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the 
qualifying relative would relocate and the extent of the qualifying relative's ties in such countries; 
the financial impact of departure from this country; and significant conditions of health, particularly 
when tied to an unavailability of suitable medical care in the country to which the qualifying relative 
would relocate. 

An analysis under Matter of Cervantes-Gonzalez is appropriate. The AAO notes that extreme 
hardship to the applicant's spouse must be established in the event that she accompanies the applicant 
or in the event that she remains in the United States, as a qualifying relative is not required to reside 
outside of the United States based on the denial of the applicant's waiver request. 



Counsel asserts that the applicant's spouse would face extreme hardship if she relocated to Algeria 
in order to remain with the applicant. Brieffrom counsel, dated February 13, 2007. The applicant's 
spouse did reside in Algeria from October 2004. Passport of However, she could not 
communicate with locals there because she does not speak Arabic. The applicant's spouse states that 
she was informed that she would not be permitted to work legally in Algeria because of her inability 
to read, write or speak Arabic. Extreme Hardship afJidavit of dated April 17, 2006. 
She states that, therefore, she returned to the United States in February 2005. Id 

The applicant's spouse does not speak Arabic and was told that she could not work if she resided in 
Algeria. Evidence in the record indicates that the applicant's spouse experienced hardship when she 
previously resided in Algeria such that she preferred returning to the United States as a pregnant 
woman and a single mother who had no home and no employment preferable to continuing her 
residence in Algeria with her husband. It follows to reason that she would again experience similar 
hardship if she were to return to Algeria to reside with the applicant. 

The AAO notes that, as a United States citizen, the applicant's spouse is not required to reside 
outside of the United States as a result of the denial of the applicant's waiver request. In this case, 
counsel fkrther establishes extreme hardship to the applicant's spouse if she remains in the United 
States. Counsel asserts that the applicant's spouse will experience emotional and financial 
difficulties if she remains in the United States separated from the applicant. Brief from counsel, 
dated February 13,2007. 

The applicant's spouse states that after the applicant was deported to Algeria in April 2004, she 
entered a shelter in Roxbury, Massachusetts with her then three month old daughter, where she 
remained until she went to Algeria to attempt to reside with the applicant. She states that this shelter 
rovided her limited access to communicate with the applicant. Extreme Hardship affidavit of 
I) dated April 17, 2006. She also states that she found the shelter a difficult place to 
reside because other women in the shelter suffered from drug and alcohol dependency, had prior 
criminal convictions or had suffered from abuse. Id. After returning from Algeria, the applicant's 
spouse had difficulty finding housing. She states that the shelter where she previously resided would 
not allow her to return because of her visit to her husband. Therefore, she resided with friends for a 
month at a time. She also resided in her car with her infant child while she was pregnant for three 
weeks during the winter of 2005. While she resided in another shelter during her pregnancy and 
shortly after the birth of her second child, she states that she found living there difficult because the 
restrictive curfew that prevented her from attending prayers during Ramadan and that she and her 
children could not eat any of the meat provided by the shelter because it was not Halal. Id. Counsel 
submits evidence that the applicant's spouse resided at the St. Mary's Women and Children's Center 
from July 7, 2005 to March 16, 2006. Letter from St. Mary's Women and Children 's Center, dated 
April 13, 2006. It is noted that counsel did not provide an update regarding the applicant's housing 
or employment status with the appeal. 

The applicant's spouse, who entered the United States as a refugee from Somalia, states that the 
separation from her current spouse is made more difficult because of her history of being separated 
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from family. Extreme Hardship afldavit of dated April 17, 2006. The applicant's 
spouse states that her mother was killed during the conflict that caused her to leave Somalia and that 
she was separated from her former husband, father and brother for long periods of time because she 
was forced to flee her country. She states that separation from the applicant reminds her of the pain 
she experienced during that time. Id 

The applicant's spouse is currently on welfare and states that she cannot find employment that will 
allow her the means to place her children in childcare. She states that the applicant has been offered 
employment and that if a waiver were to be granted, this would allow her to discontinue her 
dependence on welfare. Extreme Hardship afidavit of - dated April 17, 2006. 
Counsel has provided evidence that the applicant's spouse's former employer, - 

, has a position waiting for him if he is to return to the United States 
with an annual salary of approximately $30,000.00 per year. It is noted that this letter praises the 
applicant's work ethic and is signed bv 85 individuals who express their support of the applicant. . . w 

Letter and petition from 0th datld March 3 1, i606. 

The record establishes that the applicant's spouse attempted to reside in the applicant's country of 
origin, but because she was informed that she would not be allowed to work because of her lack of 
knowledge of Arabic, she moved back to the United States. The applicant's spouse's status as a 
refugee who experienced past harm in Somalia and endured separation from her family because of 
that harm, when combined with her current economic situation, her status as a single mother, her 
reliance on shelters, her periods of homelessness and her reliance on welfare establish that she will 
experience extreme hardship if a waiver is not granted. Based on the evidence in the record, the 
director found that the applicant did establish that his spouse will suffer extreme hardship if a waiver 
is not granted. The AAO does not dispute that fact. 

Counsel states, however, that the director failed to correctly weigh the positive and negative factors 
of the case when he denied the application as a matter of discretion. 

In denying the application as a matter of discretion, the director placed emphasis on documents in 
the record that pertain to the applicant's prior criminal convictions. On or about August 27, 1998 the 
applicant was convicted on two counts. The applicant plead guilty to and was convicted of one 
count of a violation of Massachusetts General Law Chapter 265, section 13A Assault or assault and 
battery. The applicant received a sentence of 18 months detention and was told to enter a batterer's 
program and stay away from his former spouse as a result of this conviction. 

The statute under which the applicant was convicted is found in Massachusetts General Law Chapter 
265, section 13A, Assault or assault and battery. This statute the following: 

Chapter 265: Section 13A. Assault or assault and battery; punishment 

Section 13A. (a) Whoever commits an assault or an assault and battery upon another 
shall be punished by imprisonment for not more than 2112 years in a house of correction 
or by a fine of not more than $1,000. 
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A summons may be issued instead of a warrant for the arrest of any person upon a 
complaint for a violation of any provision of this subsection if in the judgment of the 
court or justice receiving the complaint there is reason to believe that he will appear 
upon a summons. 

(b) Whoever commits an assault or an assault and battery: 

(i) upon another and by such assault and battery causes serious bodily injury; 

(ii) upon another who is pregnant at the time of such assault and battery, knowing or 
having reason to know that the person is pregnant; or 

(iii) upon another who he knows has an outstanding temporary or permanent vacate, 
restraining or no contact order or judgment issued pursuant to section 18, section 34B or 
34C of chapter 208, section 32 of chapter 209, section 3, 4 or 5 of chapter 209A, or 
section 15 or 20 of chapter 209C, in effect against him at the time of such assault or 
assault and battery; shall be punished by imprisonment in the state prison for not more 
than 5 years or in the house of correction for not more than 2 1/2 years, or by a fine of not 
more than $5,000, or by both such fine and imprisonment. 

(c) For the purposes of this section, "serious bodily injury" shall mean bodily injury that 
results in a permanent disfigurement, loss or impairment of a bodily function, limb or 
organ, or a substantial risk of death. 

The applicant also plead guilty to and was convicted of a violation of Massachusetts General Law, 
Chapter 275, section 2 Threat to Commit a Crime. The applicant was sentenced to six months 
detention as a result of this conviction. On a later date the applicant was granted suspended 
sentences for both convictions. However, he remains convicted on both counts. 

The record contains a police report, which provides details regarding the incident that lead to 
applicant's conviction for assault and battery and of making threats. This report states that on the 
evening of July 10, 1998, the applicant grabbed his former spouse around her neck and threatened to 
kill her. Also during this incident, he ripped the phone from the wall so that she could not contact 
the police, physically prevented her from leaving, threatened to cut her head off, threatened to write 
"whore" on the walls of their residence with her blood and threatened to hang her decapitated head 
on the balcony for the neighbors to see. The police report indicates that officers assigned to the case 
contacted a witness, who stated that the applicant's spouse told her that she had been both kicked 
and raped by the applicant on a regular basis for approximately five months and that his threats of 
violence were constant. The applicant's spouse stated that the applicant pushed her head into a wall 
and had kicked her on four occasions. In a follow-up report made by the same police department on 
July 11, 1998 detectives indicated that the applicant's spouse stated that she had been had sexually 
assaulted by the applicant on July 10. Though the applicant's former spouse did not wish to 



formally charge the applicant with sexually assault, she did state that she feared for her life. At the 
time she was interviewed regarding the applicant, his former spouse indicated that the applicant 
stated to her that he would kill her, that he had no fear of American Laws and that he "spits on" 
American laws. A restraining order was issued as a result of the events detailed in the police report 
and the applicant was arrested on July 1 1, 1998 and charged with assault and battery and of making 
threats. 

In Matter of Mendez-Moralez, 2 1 I&N Dec. 296 (BIA 1996), the BIA held that establishing extreme 
hardship and eligibility for section 212(h)(l)(B) relief does not create an entitlement to that relief, 
and that extreme hardship, once established, is but one favorable discretionary factor to be 
considered. The Attorney General (now Secretary of the Department of Homeland Security) has the 
authority to consider all negative factors in deciding whether or not to grant a favorable exercise of 
discretion. See Matter of Cervantes-Gonzalez, supra, at 12. 

The AAO notes that Matter of Marin, 16 I & N Dec. 58 1 (BIA 1978), involving a section 212(c) 
waiver, is used in waiver cases as guidance for balancing favorable and unfavorable factors and this 
cross application of standards is supported by the Board of Immigration Appeals (BIA). In Matter of 
Mendez-Moralez, the BIA, assessing the exercise of discretion under section 212(h) of the Act, 
stated: 

We find this use of Matter of Marin, supra, as a general guide to be appropriate. For 
the most part, it is prudent to avoid cross application, as between different types of 
relief, of particular principles or standards for the exercise of discretion. Id. However, 
our reference to Matter of Marin, supra, is only for the purpose of the approach taken 
in that case regarding the balancing of favorable and unfavorable factors within the 
context of the relief being sought under section 212(h)(l)(B) of the Act. See, e.g., 
Palmer v. INS, 4 F.3d 482 (7th Cir.1993) (balancing of discretionary factors under 
section 212(h)). We find this guidance to be helpful and applicable, given that both 
forms of relief address the question of whether aliens with criminal records should be 
admitted to the United States and allowed to reside in this country permanently. 

Matter of Mendez-Moralez at 300. 

In Matter of Mendez-Moralez, in evaluating whether section 212(h)(l)(B) relief is warranted in the 
exercise of discretion, the BIA stated that: 

The factors adverse to the applicant include the nature and underlying circumstances 
of the exclusion ground at issue, the presence of additional significant violations of 
this country's immigration laws, the existence of a criminal record and, if so, its 
nature, recency and seriousness, and the presence of other evidence indicative of an 
alien's bad character or undesirability as a permanent resident of this country. . . . The 
favorable considerations include family ties in the United States, residence of long 
duration in this country (particularly where the alien began his residency at a young 
age), evidence of hardship to the alien and his family if he is excluded and deported, 
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service in this country's Armed Forces, a history of stable employment, the existence 
of property or business ties, evidence of value and service to the community, 
evidence of genuine rehabilitation if a criminal record exists, and other evidence 
attesting to the alien's good character (e.g., affidavits from family, friends, and 
responsible community representatives). . . . 

Id. at 301. 

The BIA further states that upon review of the record as a whole, a balancing of the equities and 
adverse matters must be made to determine whether discretion should be favorably exercised. The 
equities that the applicant for section 212(h)(l)(B) relief must bring forward to establish that he 
merits a favorable exercise of administrative discretion will depend in each case on the nature and 
circumstances of the ground of exclusion sought to be waived and on the presence of any additional 
adverse matters, and as the negative factors grow more serious, it becomes incumbent upon the 
applicant to introduce additional offsetting favorable evidence. Id. at 301. 

The negative factors in this case consist of the following: 

The applicant entered the United States as a stowaway and, though the AAO notes that he has stated 
that he did so because he had the intent of applying for asylum after entering, he entered the United 
States in April 1995 and did not apply for that relief until May 1999 when he was placed into 
removal proceedings. An immigration judge and the BIA found that he did not experience past 
persecution and that he did not have a well founded fear of future persecution. An immigration 
judge and the BIA also denied the applicant's application for voluntary departure because of the 
nature of his past criminal conviction, emphasizing the serious nature of the events leading to that 
conviction. After a careful review of documents in the record pertaining to the events that lead to 
that same conviction, the AAO also emphasizes the serious nature of the acts committed by the 
applicant. 

The positive factors in this case include: 

The applicant's spouse has no family ties in the United States and her background as a refugee who 
was separated from family for long periods of time due to conflicts occurring in Somalia further 
contributes to hardships she is experiencing will continue to experience. Since marrying the 
applicant, the applicant and his spouse have had two children together and the applicant's spouse has 
resided both in her car and. in shelters and depends on welfare benefits while she raises her children 
as a single mother. She has stated that while she was in the shelter, she was prevented from fully 
practicing her religion, which also contributed to her hardship. Counsel has submitted evidence that 
the applicant has an offer of a job in the United States. If a waiver was granted and the applicant 
was permitted to enter the United States, he could provide economic assistance and family support 
for his spouse and children. The applicant has also stated that he is involved in a religious 
organization in the United States. 

In this case, though the record establishes that the applicant's spouse is experiencing and will 
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continue to experience extreme hardship without the income and assistance of the applicant, the 
AAO cannot overlook the seriousness of the acts committed by the applicant which lead to his 
conviction for assault and battery. Though counsel states that the director did not properly weigh the 
negative and positive factors when he denied the application as a matter of discretion, counsel does 
not present evidence that the applicant shows remorse for his actions against his former spouse. Nor 
does counsel offer proof that the applicant sought treatment to control his anger. 

The applicant has further failed to submit a statement expressing regret for his manner of entry into 
the United States or regarding his unlawful presence in the United States. These omissions, when 
considered in the aggregate with evidence in the record regarding his criminal convictions, cause the 
AAO to find that a denial as a matter of discretion is warranted in this case. 

In proceedings for an application for waiver of grounds of inadmissibility under section 2 12(i) of the 
Act, the burden of establishing that the application merits approval remains entirely with the 
applicant. Section 291 of the Act, 8 U.S.C. 5 1361. In this case, the applicant has not met this 
burden. 

ORDER: The appeal is dismissed. 


