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DISCUSSION: The Officer in Charge, New Delhi, India, denied the instant waiver application. 
The Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is now before 
the AAO pursuant to a motion to reopen. The motion will be granted. The previous decision of the 
AAO will be affirmed. The application will be denied. 

The record reflects that the applicant is a native and citizen of India and the beneficiary of an 
approved Form 1-130 petition. The applicant was found inadmissible to the United States pursuant 
to section 212(a)(9)(B)(i) of the Immigration and Nationality Act (INA, the Act), 8 U.S.C. 
5 1182(a)(9)(B)(i). The record reflects that the applicant is the spouse of a U.S. citizen and mother 
of three U.S. citizen daughters. The applicant seeks a waiver of her inadmissibility in order to 
remain in the United States with her husband and daughters. 

The officer in charge found that the applicant had been correctly found inadmissible based on 
unlawful presence in the United States for more than one year, and further found that the applicant 
had failed to demonstrate that denial of her application for waiver of inadmissibility would result in 
extreme hardship to a qualifying relative, and denied the application. 

The AAO reviewed the matter on appeal and agreed that the applicant was correctly found 
inadmissible and that she had failed to demonstrate extreme hardship to the applicant's spouse. The 
appeal was dismissed accordingly. Counsel has now submitted a motion to reopen, with which he 
provided new evidence. 

The regulation at 8 C.F.R. 5 103.5(a)(2) states, in pertinent part, [A] motion to reopen must state the 
new facts to be provided in the reopened proceeding and be supported by affidavits or other 
documentary evidence." 

The instant motion qualifies as a motion to reopen because counsel provided new evidence, in 
particular, a May 24,2006 letter from a social worker. 

In the motion, counsel did not contest the district director's determination of inadmissibility. The 
AAO will nevertheless review the pertinent law and the relevant evidence. 

Section 212(a)(9)(B)(i) of the Act provides: 

Any alien (other than an alien lawfully admitted for permanent residence) who - 

(I) was unlawfully present in the United States for a period of more 
than 180 days but less than 1 year, voluntarily departed the United 
States (whether or not pursuant to section 1254a(e) of this title) prior 
to the commencement of proceedings under section 1225(b)(l) or 
section 1229(a) of this title, and again seeks admission within 3 years 
of the date of such alien's departure or removal, or 
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(11) has been unlawfully present in the United States for one year or 
more, and who again seeks admission within 10 years of the date of 
such alien's departure or removal from the United States, 

is inadmissible. 

Pub. L. 104-208, the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 
(IIRIRA) provides at section 309, 

(a) IN GENERAL.-Except as provided in this section and sections 303(b)(2), 306(c), 
308(d)(2)(D), or 308(d)(5) of this division, this subtitle and the amendments made by 
this subtitle shall take effect on the first day of the first month beginning more than 
180 days after the date of the enactment of this Act (in this title referred to as the 
"title 111-A effective date"). 

At section 301(b)(3), the 1IRZRA provides, 

TREATMENT OF UNLAWFUL PRESENCE BEFORE EFFECTIVE DATE.-In 
applying section 212(a)(9)(B) of the Immigration and Nationality Act, as inserted by 
paragraph (I), no period before the title 111-A effective date shall be included in a 
period of unlawful presence in the United States. 

On a Form 1-589 Asylum Application in the record, filed January 22, 1996, the applicant indicated 
that she entered the United States without inspection on October 3, 1995.' A Form 1-205 Warrant of 
Deportation in the record shows that, on April 2, 1996, the applicant failed to appear for a hearing, 
and that the immigration judge denied her asylum request and ordered her deported. Her presence in 
the United States then became unlawful. A Form 1-166 in the record shows that the applicant failed, 
however, to present herself for deportation. The record contains no evidence that she otherwise left 
the United States until April 11,2001. 

A marriage certificate in the record indicates that the applicant married in San Jose, California, on 
June 27, 1996. Her husband was then a Lawful Permanent Resident. A Form N-550 Naturalization 
Certificate in the record shows that the applicant's husband became a United States citizen on March 
16, 1999. On April 6, 2001 the applicant's husband submitted a Form 1-130 Petition for Alien 
Relative listing the applicant as its beneficiary. A flight itinerary in the record shows that on April 
11,2001 the applicant departed the United States and returned to India. She had then been present in 
the United States since April 2, 1996. 

The IIRIRA was passed by the 104th United States Congress on Sept. 30, 1996. Therefore, for the 
purpose of this inadmissibility provisions of section 2 12(a)(9)(B)(i) of the Act, the applicant's illegal 
presence began on April 1, 1997 and continued until her departure on April 1 1, 2001, a period of 

I The record contains a Form 1040 U.S. Individual Income Tax Return showing that the applicant 
earned wages in the United States during 1994. 
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more than one year. The AAO office finds, therefore, that, pursuant to section 212(a)(9)(B)(i)(II) of 
the Act, the applicant is inadmissible for ten years from the date of that departure, which period has 
not yet ended. The balance of this decision will pertain to whether waiver of that inadmissibility is 
available and, if it is, whether the applicant has demonstrated that waiver of that inadmissibility, if 
available, should be granted. 

Section 2 12(i)(l) provides, in pertinent part: 

The Attorney General [now Secretary of Homeland Security] may, in the discretion 
of the Attorney General [now Secretary of Homeland Security], waive the application 
of clause (i) of subsection (a)(6)(C) in the case of an immigrant who is the spouse, 
son, or daughter of a United States citizen or of an alien lawfully admitted for 
permanent residence, if it is established to the satisfaction of the [Secretary] that the 
refusal of admission to the United States of such immigrant alien would result in 
extreme hardship to the citizen or lawfully permanent resident spouse or parent of 
such an alien . . ." 

A waiver of inadmissibility under section 212(i) OR 212(a)(6)(C) of the Act is dependent upon a 
showing that the bar to admission imposes an extreme hardship on a qualifying relative, i.e., the U.S. 
citizen or lawfully resident spouse or parent of the applicant. Hardship to the applicant or her 
children is not relevant under the statute and will be considered only insofar as it results in hardship 
to a qualifying relative in the application. The applicant's husband is the only qualifying relative. If 
extreme hardship to a qualifying relative is established, the Secretary then assesses whether an 
exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 I&N Dec. 296 (BIA 1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cewantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cewantes-Gonzalez, the Board of Immigration Appeals set forth a nonexclusive list of factors 
relevant to determining whether an alien has established extreme hardship to a qualifying relative 
pursuant to section 212(i) of the Act. These factors include, with respect to the qualifying relative, 
the presence of family ties to U.S. citizens or lawful permanent residents in the United States, family 
ties outside the United States, country conditions where the qualifying relative would relocate and 
family ties in that country, the financial impact of departure, and significant health conditions, 
particularly where there is diminished availability of medical care in the country to which the 
qualifying relative would relocate. Id. at 566. The BIA has held: 

Relevant factors, though not extreme in themselves, must be considered in 
the aggregate in determining whether extreme hardship exists. In each 
case, the trier of fact must consider the entire range of factors concerning 
hardship in their totality and determine whether the combination of 
hardships takes the case beyond those hardships ordinarily associated with 
deportation. Matter of 0-J-0-, 21 I&N Dec. 381, 383 (BIA 1996). 
(Citations omitted). 



Once extreme hardship is established, it is but one favorable factor to be considered in the 
determination of whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N 
Dec. 296 (BIA 1996). 

On appeal, counsel argued that deportation of the applicant, who is now in India, has caused severe 
depression and anxiety, constituting extreme hardship to the applicant's husband and three children. 
In making that statement, counsel relied heavily on statements made in a December 2,2003 report of 
a social worker. Counsel provided a medical doctor's report and a photocopy of a prescription, 
written by that doctor, for two drugs. 

Counsel also stated that the applicant's daughters, natives of the United States, are unable to speak or 
write Panjabi, and are therefore unable to attend school in India. Counsel provided no evidence of 
his assertion that the applicant's children are unable to speak Panjabi, or the implied assertion that 
English-language education would be unavailable to them in India. The assertions of counsel are not 
evidence and thus are not entitled to any evidentiary weight. See INS v. Phinpathya, 464 U.S. 183, 
188-89 n.6 (1984); Matter of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 1980). Unsupported 
assertions of counsel are, therefore, insufficient to sustain the burden of proof. 

Counsel further stated that, if the applicant is unable to return to the United States, the applicant's 
family faces either permanent break-up or "probable destitution if [the applicant's husband] is forced 
to return to India without the means or connections to obtain support. Counsel further stated, ''m 
applicant's husband] has no means of supporting his family in India and has no resources there." 
[Emphasis in the original.] Counsel further noted that, if the applicant's children relocate in India, 
they will "leave their US home and abandon the school, friends and their grandparents, presently in 
Washington State and financially dependent of their father. 

The medical doctor's report indicates that the applicant's husband was examined on February 9, 
2004. The doctor noted that he had prescribed Paxil to the applicant's husband on a previous visit, 
apparently on December 15, 2003. The drug prescription is dated December 15, 2003 and is for 25 
mg. per day of Paxil, a drug used to treat depression, obsessive-compulsive disorder, and anxiety; 
and for Arnbien, a sleeping medication. The doctor noted that an additional examination would be 
necessary to extend the refills beyond 12 months. 

On February 9, 2004, the doctor also indicated that the applicant's husband has high blood pressure 
and had ceased taking medication because his tongue was getting thick, causing difficulties talking, 
substituting medications provided by an Indian doctor, not licensed in the United States. Whether, at 
that point, the applicant's husband had ceased taking Paxil, or whether he had only ceased taking 
blood pressure medication, is unclear. In any event, the doctor withdrew the applicant's husband 
anti-anxiety medication on that date. 

The doctor further noted that the applicant had then been absent for three years and stated that the 
applicant's husband "is still totally consumed by his family's problems," that "[hlis children have 
been crying for their mother" and "miss her very much." The doctor stated that the applicant's 
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husband was unable to function well and had been feeling sick, had lost interest in life, and had no 
motivation at work. 

The social worker's report upon which counsel then relied is dated December 2,2003 and addressed 
to counsel. In it, the social worker stated that she met with the applicant's husband for two hours. 
She stated that he had "several symptoms of anxiety and depression." She mentioned his crying at 
the interview, difficulty sleeping, poor appetite, and suicidal ideation. She further stated that the 
applicant's husband's family are all in the Seattle area, that his parents are financially dependent on 
him, that he has an extremely close bond with his wife and children, that he has no means of 
supporting his family in India, that he has no resources there, and that he will not consider divorce. 
Although the social worker did not state the source of this information, it was apparently reported to 
her by the applicant's husband, or consists of conclusions she drew from what the applicant's 
husband told her. The social worker also made various observations, pertinent to the effect of the 
applicant's absence from the United States on her three daughters. 

The social worker concluded that the applicant has a very loving and close family, that continued 
separation will cause extreme financial and emotional hardship to them, and that the applicant's 
husband was a serious suicide risk. 

In a decision dated April 25, 2006 the AAO noted that hardship to the applicant's children is not a 
permissible consideration in this matter, except as it affects the applicant's husband, who is the only 
qualifying relative in this case. The AAO further found that the evidence presented did not support 
the proposition that the applicant's husband would suffer extreme hardship if the application for 
waiver is not approved. 

In support of the instant motion, counsel submitted a second letter, dated May 24, 2006, from the 
same social worker as the previous letter, described above; and a brief. The social worker's letter 
was addressed to counsel and indicated that she had administered a psychological test, the Beck 
Depression Inventory, to the applicant's husband and evaluated him pursuant to the diagnostic 
criteria for ,Major Clinical Depression as described in the Diagnostic and Statistical Manual of the 
American Psychiatric Association. Based on those criteria, the applicant's husband's loss of weight, 
and the applicant's husband's self-descriptions of his mental state, the social worker concluded that 
the applicant's husband is suffering from "life[-]threatening depression." The social worker also 
indicated that, with the applicant's husband's permission, she contacted the loan officer overseeing 
his business loan and confirmed that the applicant's husband "is having to give up his business and 
is unable to make his loan 

2 Nothing else in the record indicates that the applicant's husband has ever owned a business. The 
tax returns in the record show that he earned wages and had a small amount of interest income, and 
in one year a small amount of pension or annuity income. The returns contain no indication of any 
business income or any income derived from ownership of a corporation or other business 
association. The sole W-2 Wage and Tax Statement in the record, which covers 1997, shows that 
the applicant's husband earned wages during that year from Mehrdad Mirzanian dba 7-Eleven in 
Payallup, Washington. 
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The evidence from the medical doctor states that the applicant began receiving Paxil in December 
15, 2003. Whether or not the applicant had ceased taking that medication before February 9, 2004, 
when the doctor next saw him, is unclear. In any event, the doctor discontinued that medication on 
that date, less than two months after it was first prescribed, and apparently did not substitute any 
other drug for it. 

Nothing in the record suggests that the applicant's husband has received receiving regular 
psychiatric care. Rather, the evidence suggests that he received a prescription for an anti-anxiety 
medication and a sleep aid on one occasion. He appears to have consulted with the social worker 
twice, on occasions approximately two and a half years apart, only as necessary to obtain letters, 
addressed to counsel, for use as evidence in the instant case. 

The medical doctor's report of February 9, 2004, while it attributes the applicant's depression to the 
absence of his wife, is much less dire than that of the social worker. It stated that the applicant's 
husband appeared depressed in both affect and mood. The doctor diagnosed "Stress Reaction," and 
"Depression Acute - Single Episode - Moderate." 

However, it also stated that the doctor withdrew the applicant's prescription for anti-depression 
medications, without substituting any other prescription, and it does not indicate that the doctor 
recommended that the applicant's husband receive regular psychiatric care. This approach to 
treatment does not appear consistent with the precarious psychiatric condition diagnosed by the 
social worker and echoed by counsel. 

In her letter of May 24,2006 the social worker stated, 

[The applicant's husband's] physician and m self [sic] agree that [the applicant's 
husband] needs to be hospitalized and d a s  agreed to voluntarily go to the 
[hospital emergency room] for an evaluation. I will be contacting the hospital staff to 
follow up. 

In the same letter, however, the social worker stated that the applicant's husband's doctor had not 
seen the applicant's husband during the previous year and did not see him on that date. The AAO 
will not, therefore, accord the doctor's opinion of the applicant's husband's mental state on that date 
much evidentiary weight. 

Although the input of any mental health professional is respected and valuable, the AAO notes that 
the submitted report is based on two interviews between the applicant's husband and the social 
worker. The record fails to reflect an ongoing relationship with the applicant's husband or any 
history of treatment for the disorder suffered by the applicant's husband. Moreover, the conclusions 
reached in the submitted report, being based on a single self-reporting interview, do not reflect the 
insight and elaboration commensurate with an established relationship with a therapist, thereby 
rendering the social worker's findings speculative and diminishing the report's value in determining 
extreme hardship. 



The record contains references and documentation addressed to the hardship that the applicant's 
children would suffer if the waiver application in this case is not approved. As stated above, section 
212(i) of the Act provides that a waiver of inadmissibility under section 212(i) of the Act is 
applicable solely where the applicant establishes extreme hardship as to his or her U.S. citizen or 
lawful permanent resident spouse or parent. In the present case, the applicant's spouse is the only 
qualifying relative under the statute, and the only relative for whom the hardship determination is 
permissible. The record does not reflect that the applicant's spouse would suffer extreme hardship 
as a consequence of hardship experienced by the children. 

The record contains no evidence that the applicant earned any income while she was in the United 
States. A G-325 Biographic Information form that the applicant signed on May 27, 1997 indicated 
that she had not been employed during the previous five years. The applicant's marriage certificate 
states that, when she married, she was a homemaker in her own home. 

In claiming that financial hardship would result from denying the instant application for waiver, 
counsel has relied upon the social worker's assertion that the applicant's husband, if he returned to 
India to join the applicant, would be unable to support himself and his family. 

This projection of financial hardship is based on the assumption that the applicant's husband would 
necessarily return to India if the instant application is not approved, which he is not obliged to do. 
Although the AAO presumes that the applicant's continued absence and the loss of her assistance in 
the home would result in some hardship to her husband, the record does not indicate the severity of 
this hardship, or that this hardship is atypical for spouses separated by removal or inadmissibility. 

Further, although the social worker did not state her basis for her statements about the applicant's 
husband's prospects in India, they were apparently drawn from the applicant's husband's own 
report. If the basis of the social worker's statement was based on the applicant's statements, then it 
enjoys no greater credibility or evidentiary value than it would if presented by the applicant directly. 
The unsupported statements of the applicant would be insufficient to sustain the burden of proof in 
these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998)(citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). There is no reliable evidence in the 
record pertinent to the applicant's husband's financial prospects in India. The applicant has 
provided no evidence to demonstrate that her husband would be unable to earn a living in India. 

The record, reviewed in its entirety and in light of the Cervantes-Gonzalez factors, cited above, does 
not support a finding that the applicant's husband faces extreme hardship if the applicant is refused 
admission. Rather, the record suggests that he will face no greater hardship than the unfortunate, but 
expected, disruptions, inconveniences, and difficulties arising whenever a spouse is removed from 
the United States. 

Although the depth of concern and anxiety over the applicant's immigration status is neither doubted 
nor minimized, the fact remains that Congress provided for a waiver of inadmissibility only under 
limited circumstances. In nearly every qualifying relationship, whether between husband and wife 
or parent and child, there is affection and a certain amount of emotional and social interdependence. 
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While, in common parlance, separation or relocation nearly always results in considerable hardship 
to individuals and families, in specifically limiting the availability of a waiver of inadmissibility to 
cases of "extreme hardship," Congress made clear that it did not intend that a waiver be granted in 
every case where a qualifying relationship, and thus the familial and emotional bonds, exist. 

The point made in this and prior decisions on this matter is that the law requires that hardship, to 
meet the standard in INA tj 212(i), must be greater that the normal, expected hardship involved in 
such cases. U.S. court decisions have repeatedly held that the common results of removal are 
insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465,468 (9th Cir. 1991), Perez 
v. INS, 96 F.3d 390 (9th Cir. 1996); Matter of Pilch, 2 1 I&N Dec. 627 (BIA 1996) (holding that 
emotional hardship caused by severing family and community ties is a common result of deportation 
and does not constitute extreme hardship); Matter of Shaughnessy, 12 I&N Dec. 810 (BIA 1968) 
(holding that separation of family members and financial difficulties alone do not establish extreme 
hardship). "[Olnly in cases of great actual or prospective injury . . . will the bar be removed." 
Matter of Ngai, 19 I&N Dec. 245, 246 (BIA 1984). Further, demonstrated financial difficulties 
alone are generally insufficient to establish extreme hardship. See INS v. Jong Ha Wang, 450 U.S. 
139 (1981) (upholding BIA finding that economic detriment alone is insufficient to establish 
extreme hardship). 

The AAO therefore finds that the applicant failed to establish extreme hardship to her U.S. citizen 
husband as required under INA 5 212(a)(9)(B)(v), 8 U.S.C. 5 1186(a)(9)(B)(v) and that waiver is 
therefore unavailable. The AAO need not, therefore, consider whether this is an appropriate case in 
which to exercise its discretion to grant a waiver. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the 
Act, the burden of proving eligibility rests with the applicant. INA 5 291, 8 U.S.C. 5 1361. Here, 
the applicant has not met that burden. Accordingly, the application for waiver will be denied. 

ORDER: The motion is granted. The AAO's decision of April 25, 2006 is affirmed. The application 
is denied. 


