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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United States 
pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 
11 82(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more than one year and 
seeking readmission within 10 years of his last departure from the United States. The record reflects that 
the applicant is the spouse of a United States citizen and that he is the beneficiary of an approved Petition 
for Alien Relative (Form 1-130). The applicant seeks a waiver of inadmissibility pursuant to section 
212(a)(9)(B)(v) of the Act, 8 U.S.C. $ 1182(a)(9)(B)(v), in order to reside in the United States with his 
United States citizen spouse and children. 

The District Director found that the applicant failed to establish that extreme hardship would be imposed 
on his spouse and denied the Application for Waiver of Grounds of Excludability (Form 1-601) 
accordingly. District Director S Decision, dated August 10,2006. 

On appeal, the applicant, through counsel, asserts that "[tlhe decision of the District Director is against the 
great weight of the evidence presented." Form I-290B, filed September 12,2006. 

The record includes, but is not limited to, letters and affidavits from the applicant's spouse; affidavits from 
the applicant's mother-in-law and father-in-law; letters from a n d  - 

regarding the applicant's wife's psychological condition; bills for household expenses, medical 
expenses, and credit cards; and the applicant's marriage certificate. The entire record was reviewed and 
considered in arriving at a decision on the appeal. 

Section 2 12(a)(9)(B) of the Act provides, in pertinent part: 

Aliens Unlawfully Present.- 

(i) In general.-Any alien (other than an alien lawfully admitted for permanent 
residence) who- 

. . . .  
(11) has been unlawfully present in the United States for one 

year or more, and who again seeks admission within 10 
years of the date of such alien's departure or removal 
from the United States, is inadmissible. 

. . . .  
(v) Waiver.-The Attorney General [now the Secretary of Homeland Security, 

"Secretary"] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen 
or of an alien lawfully admitted for permanent residence, if it is 
established to the satisfaction of the [Secretary] that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien. 



The record indicates that the applicant initially entered the United States without inspection on May 10, 
1993. On August 3,2004, the applicant's United States citizen spouse filed a Form 1-130 on behalf of the 
applicant. On August 26,2004, the applicant's Form 1-130 was approved. In October 2005, the applicant 
departed the United States. On October 14, 2005, the applicant filed a Form 1-601. On August 10,2006, 
the District Director denied the applicant's Form 1-601, finding the applicant accrued more than 365 days 
of unlawfil presence and he failed to demonstrate extreme hardship to his United States citizen spouse. 

The applicant accrued unlawful presence from April 1, 1997, the date of enactment of unlawful presence 
provisions under IIRIRA, until October 2005, the date the applicant departed the United States. The 
applicant is attempting to seek admission into the United States within 10 years of his October 2005 
departure from the United States. The applicant is, therefore, inadmissible to the United States under 
section 2 12(a)(9)(B)(i)(II) of the Act for being unlawfully present in the United States for a period of more 
than one year. 

A section 2 12(a)(9)(B)(v) waiver of the bar to admission resulting from section 2 12(a)(9)(B)(i)(II) of the 
Act is dependent first upon a showing that the bar imposes an extreme hardship to the citizen or l a h l l y  
resident spouse or parent of the applicant. Hardship the applicant himself experiences upon removal is 
irrelevant to a section 2 12(a)(9)(B)(v) waiver proceeding. Once extreme hardship is established, it is but 
one favorable factor to be considered in the determination of whether the Secretary should exercise 
discretion. See Matter of Mendez, 2 1 I&N Dec. 296 (BIA 1996). 

In Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565-66 (BIA 1999), the Board of Immigration 
Appeals (Board) provided a list of factors it deemed relevant in determining whether an alien has 
established extreme hardship to a qualifying relative. The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the qualifling 
relative would relocate and the extent of the qualifying relative's ties in such countries; the financial 
impact of departure from this country; and significant conditions of health, particularly when tied to an 
unavailability of suitable medical care in the country to which the qualifying relative would relocate. 

Counsel claims that the applicant's wife and children are suffering extreme hardship by being separated 
from the applicant. 1 states the applicant's wife "had an initial assessment on 
~e~tember-5,  2006. She is seeking psychotherapy to help hercope with the overwhelming stress after the 
deportation of [the applicant] ." Letter porn Psychological 
Associates, P. C., dated March 15, 2007. - diagnosed the applicant's wife with 
adjustment disorder "and she is being prescribed an anti-depressant to help with this condition." Letter - 
porn , dated ~ebruar~ '20,  2007. Additionally, = 

states the applicant's wife "presented with multiple symptoms of depression, increased 
fearfulness, anxiety and worry, sleeping more than usual and awakening exhausted. She has feelin s of 
hopelessness and overwhelm; has gained 15 pounds and is experiencing hair loss." Let ter f im 

Psychological Associates, P. C., dated September 6, 2006. Further, * 
icant's wife is suffering from migraines and is on medication for this 

condition. Id. The applicant's wife's father states "[tlhe effects of the medications are causing [the 
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applicant's wife] to sleep for long periods of time, which in turn causes her not to be as attentive as she 
should be with her children." AfJiavitfiom - dated September 8, 2006. - 

states the applicant's wife "has returned to work, but struggles with grief and de ression, limitin 
her daily functioning in managing the household and her children." 

Psychological Associates, P. C., supra. 
Letter from 

The applicant's wife states she is managing all the household expenses and bills on her own. See affidavit 
from d a t e d  March 21, 2007. She states there is very little work in Mexico for the 
applicant. See afidavitfrom 1-1 dated September 8, 2006. The applicant's wife is 
relying on public assistance to help with the children's daycare and health insurance. See afidavitfiom 

d a t e d  d arch 21, 2007. The applicant's wife states that when the applicant was in 
the United States he worked as a ranch hand and they were able to pay their bills. L e t t e r h m  - 

dated October 19,2005. Additionally, the applicant's wife states the children did not have 
to attend daycare because she worked at night, while the applicant worked during the day. Id. The AAO 
notes t h a t ,  the applicant's previous employer, states that when the applicant returns to 
the United States, "[a] job is waiting" for him. Letterfiom , dated March 15, 2007. The 
applicant's wife states that she tried to live in Mexico with the applicant for six months, but it "was 
extremely difficult. [They] had daily electrical outages. They had no running water inside the house. 
[They] had to get water from the community supply .... [And] [tlhere was no work for [her]." AfJidavit 
from , dated September 8, 2006. The AAO notes that in addition to the difficult 
living conditions in Mexico and lack of any family ties to Mexico, if the applicant's wife joined the 
applicant in Mexico, she would be separated from her family and the emotional support they have been 
providing her. The AAO finds that counsel has established that the applicant's wife is dependent upon the 
applicant and would experience extreme hardship if she were to remain in the United States without him 
or join him in Mexico. 

The AAO finds that the applicant meets the requirements for a waiver of his grounds of inadmissibility 
under section 212(a)(9)(B)(v) of the Act, in that the applicant's spouse is suffering extreme emotional and 
psychological hardship as a result of her separation from the applicant. The record establishes that the 
applicant's spouse's mental and emotional problems have been exacerbated since the applicant departed 
the United States. Combined with the increased financial and familial burdens that the applicant's spouse 
has faced since the applicant departed the United States, the cumulative hardship in this case is beyond 
that which is normally experienced in cases of removal. Accordingly, the AAO finds that the applicant 
has established that his United States citizen wife would suffer extreme hardship if his waiver of 
inadmissibility application were denied. 

The favorable factors in this matter are the applicant's family ties to his United States citizen wife, 
extreme hardship she is experiencing, a steady work history, the applicant's attempt to comply with 
immigration laws subsequent to his voluntary departure from the United States, letters of 
recommendation, lack of any criminal record, and no other grounds of inadmissibility. 

The AAO finds that the unfavorable factors in this case include the applicant's initial entry without 
inspection, and periods of unlawful presence and unauthorized employment. While these violations 
cannot be condoned, the AAO finds that the favorable factors outweigh the negative factors in this case. 
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In discretionary matters, the applicant bears the full burden of proving his eligibility for discretionary 
relief. See Matter of Ducret, 15 I&N Dec. 620 (BIA 1976). Here, the applicant has now met that burden. 
Accordingly, the appeal will be sustained. 

ORDER. The appeal is sustained and the application is approved. 


