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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico 
(Panama City). The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be sustained. 

The applicant is a native and citizen of Colombia who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 8 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more 
than one year and seeking readmission within 10 years of his last departure from the United States. 
The applicant is married to a U.S. citizen, has two U.S. citizen children and one lawful permanent 
resident son. He seeks a waiver of inadmissibility in order to reside in the United States. 

The district director found that based on the evidence in the record, the applicant failed to establish 
extreme hardship to his U.S. citizen spouse based on his inadmissibility to the United States. The 
application was denied accordingly. Decision of the District Director, dated June 14,2006. 

On appeal, counsel submits additional evidence and states that now that the applicant's spouse has 
been experiencing life in Colombia and now that she is pregnant with her second child, the AAO 
should review the new evidence of hardship to the family. Form I-290B, undated. 

The record indicates that the applicant entered the United States without inspection on January 1, 
1995. He then departed the United States on February 14, 2006. Therefore, the applicant accrued 
unlawful presence from April 1, 1997, the day of enactment of the unlawful presence provisions 
under the Act, until February 14, 2006, when he departed the United States. In applying for an 
immigrant visa, the applicant is seeking admission within 10 years of his February 2006 departure 
from the United States. Therefore, the applicant is inadmissible to the United States under section 
212(a)(9)(B)(II) of the Act for being unlawfully present in the United States for a period of more 
than one year. 

Section 2 12(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 



(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the Attorney General [Secretary] that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien. 

A section 2 12(a)(9)(B)(v) waiver of the bar to admission resulting from section 212(a)(9)(B)(i)(II) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the U.S. 
citizen or lawfully resident spouse andlor parent of the applicant. Hardship the applicant 
experiences or his children experience due to separation is not considered in section 2 12(a)(9)(B)(vJ 
waiver proceedings unless it causes hardship to the applicant's spouse. 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cervantes-Gonzalez, the Board of Immigration Appeals set forth a list of non-exclusive factors 
relevant to determining whether an applicant has established extreme hardship to a qualifying 
relative pursuant to section 212(i) of the Act. These factors include, with respect to the qualifying 
relative, the presence of family ties to U.S. citizens or lawful permanent residents in the United 
States, family ties outside the United States, country conditions where the quali&ing relative would 
relocate and family ties in that country, the financial impact of departure, and significant health 
conditions, particularly where there is diminished availability of medical care in the country to 
which the qualifying relative would relocate. Id. at 566. 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality 
and determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. 

Matter of 0-J-0-, 21 I&N Dec. 381, 383 (BIA 1996) (citations omitted). Once extreme hardship is 
established, it is but one favorable factor to be considered in the determination of whether the 
Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 1996). 

The AAO notes that extreme hardship to the applicant's spouse must be established in the event that 
she resides in Colombia and in the event that she resides in the United States, as she is not required 
to reside outside of the United States based on the denial of the applicant's waiver request. The 
AAO will consider the relevant factors in adjudication of this case. 

The record of hardship in the applicant's case includes five separate submissions on appeal. The first 
submission is dated August 3, 2006 and includes a brief and supporting documentation. Counsel 
states that the applicant's spouse came to the United States when she was twelve years old and 



became a lawful permanent resident at fifteen years old. Counsel's Brief, undated. Counsel states 
that the spouse's closest family members are her mother and brother, who are both U.S. citizens, and 
that after the death of her father, the applicant has served as a surrogate father to her brother. 
Counsel adds that the applicant's spouse has no close family in Colombia and that the applicant's 
family in Colombia cannot provide any emotional support because their time is spent caring for the 
applicant's disabled brother. Counsel's brief indicates that the applicant's spouse has been living in 
Colombia for the past four months and that her experience during this time has made her realize the 
impossibility of staying in Colombia, especially to raise her children. Counsel states that the 
applicant's spouse has seen six murders in broad daylight within two weeks. Counsel also states that 
the applicant's spouse now realizes that in Colombia she will not be able to earn enough income to 
care for her growing family, as the applicant and his spouse have one child and are now pregnant 
with a second. Counsel states that the applicant's child has asthma and has been taken to the 
pediatrician for treatment in Colombia. In addition to the worries the applicant's spouse is facing in 
regards to her son, counsel states that the applicant's spouse is also facing worries about being 
pregnant in Colombia and the quality of care she can receive in Colombia. Counsel states that the 
applicant's spouse has sold the condominium she owned in the United States to help pay for their 
expenses in Colombia. Id. 

This submission by counsel also includes a statement from the applicant's spouse. In her statement 
she repeats many of the concerns stated by counsel. She also states that in the United States she is a 
licensed Insurance Producer in New Jersey. Spouse's Statement, dated June 22,2006. She states that 
because of having to spend so much time in Colombia around the time of the applicant's immigrant 
visa interview she lost her job. She states that she cannot work in her profession in Colombia 
because neither her license nor her education and training are accepted in Colombia. She states that 
to work in her field in Colombia she would have to start her training and education all over again. 
Furthermore, the applicant's spouse states that she cannot live separately from the applicant and visit 
him periodically in Colombia because any new potential employee will want to know that she can be 
at work on a regular basis. In regards to health care for her son, she states that in Colombia she 
would not be able to afford medical care and that her son will not be eligible for Colombian health 
programs because he is not a Colombian citizen. Lastly, the applicant's spouse expresses her concern 
over the violence in Colombia. She states that the area where the applicant is from, Quimbaya, 
suffers from violence due to narco-trafficking and that she has witnessed the murder of six people in 
broad daylight. She states that she fears her U.S. children would be treated disproportionately 
because of the kidnappings that occur in the country. Id. 

The applicant's mother-in-law also submits a statement. She states that the applicant is a great source 
of emotional support for her teenage son and that she requires the love and supervision of her 
daughter. Mother-in-law's Statement, dated August 1,2006. She states that her daughter was always 
taking care of her and making sure she and her son had all they needed. She states that now she has 
to drive her son to all of his activities, which is hard for her because she is afraid to drive at night. 
She states that she is very sad and depressed because she does not have her family close. Id. The 
submission of documents on August 3, 2006 also includes a letter from the applicant's spouse's 
doctor, -, stating that she is pregnant and due on December 29,2006; a copy of 
the birth certificate for the applicant's first son born on January 11, 2005; a copy of the applicant's 



spouse's health insurance card; a copy of the applicant's spouse's naturalization certificate; a copy of 
the applicant's spouse's Insurance Producer License, effective on March 1, 2004; continuing 
education certificates for this license; a resume for the applicant's spouse; a list of jobs held by the 
applicant, deed and mortgage contract for the applicant's spouse's home; 2005 federal tax returns 
and other financial documentation for the applicant's family; a copy of the death certificate for the 
applicant's spouse's father; and a copy of the applicant's mother-in-law's naturalization certificate. 

On January 30, 2007, counsel submitted additional documentation including a birth certificate and 
social security card for the applicant's second child born on December 23, 2006; copies of health 
benefit cards for the applicant's spouse and her son from the Department of Human Services in New 
Jersey; a copy of the 1-551 stamp, Colombian passport identification page, immigrant visa, lawful 
permanent resident card and social security card for the applicant's spouse's stepson who was 
admitted to the United States on September 2, 2006; a letter from the applicant's son's doctor; and 
an e-mail communication between the applicant's spouse and counsel. 

The applicant's son's doctor, , states that the applicant's son is her patient and has 
been to her office a total of nine times, starting in November 2005 and ending in June 2006. Letter 
from , dated June 27, 2006. In her e-mail communication to counsel, the applicant's spouse 
states that living in Colombia is very hard and that neither she nor the applicant have been able to 
find employment. E-mailfrom Spouse, dated August 22, 2006. She states that she and the applicant, 
along with their 19-month-old son are renting a room in a family house. She states that they moved 
from Quimbaya to Bogota because it is less dangerous and there are more job opportunities. Id. In 
addition to these documents, counsel submits an updated affidavit from the applicant's spouse. The 
applicant's spouse states that she returned to Colombia in July 2006 and then came home to the 
United States to have her child on December 23, 2006 in New Jersey. Spouse's Statement, dated 
January 17, 2007. She states that while in Colombia she became extremely depressed because it is 
impossible for her to raise her children there. She states that her son became ill and had to be 
hospitalized, which was not covered by the Colombian health system. She states that the family was 
staying in one room in her grandmother's house and that neither she nor the applicant could find 
employment. She states that upon her return to the United States she found work with her former 
employer and worked until the day before she delivered her baby. She also states that she petitioned 
for the applicant's son, German, to come to the United States and that he was admitted as a lawful 
permanent resident. She states that upon her return to the United States she and her family have had 
to live in one small apartment unit because she had to sell her condominium and that she had to 
apply for Medicaid to cover her medical expenses as well as the medical expenses of her son. She 
states that she is now in the position of having to apply for food stamps and other family assistance. 

The third submission, dated April 18, 2007 includes an evaluation from the JFK Johnson 
Rehabilitation Institute concerning the applicant's son, and a statement from the applicant's 
spouse regarding the developmental problems her son has been having. The applicant's spouse states 
that she has enrolled her son in an Early Intervention Program for children with developmental 
problems. Spouse's AfJidavit, dated April 18, 2007. She states that the program has set up a regimen 
to help her son with his problems which she believes are a result of his interrupted relationship with 
his father and the stress she is experiencing as a result of going to and from Colombia. She states that 



she is under constant stress because if she stays in the United States her son will have developmental 
problems, but if she returns to Colombia she cannot find a job and she is constantly on edge because 
of the violence in the country. She states that she is terrified of her son being kidnapped because he 
is the child of an American and she cannot let her son behave like a normal child because of this 
fear. Id. The documentation from the JFK Johnson Rehabilitation Institute shows that the applicant's 
son was officially enrolled in an Early Intervention Program on February 26, 2007 to receive help 
with expressive communication. The early intervention evaluation states that the applicant's son also 
has problems with falling frequently and that the applicant's spouse should see the pediatrician to 
address this concern. Early Intervention Evaluation, dated January 30,2007. 

The fourth submission, dated October 5, 2007 includes an e-mail communication from the 
applicant's spouse and another updated affidavit from the applicant's spouse. In the e-mail 
communication the applicant's spouse writes to counsel that life is a struggle in Colombia, they are 
not able to meet their mortgage payments on their condominium in New Jersey, and she cannot find 
employment in Colombia. Emailfrom Spouse, dated September 19, 2007. She writes that she feels 
she is having problems finding employment because she is a mother of two children and that the 
applicant, who does not hold a degree, is having even more trouble finding employment. She also 
writes that she has been having issues with the health care system in Colombia and the vaccinations 
they require for her nine-month old daughter. She states that formula and diapers are very expensive 
and that she and the applicant are considering her moving back to the United States to work and 
support the applicant and the children in Colombia. She states that she cannot bring the children to 
the United States without the applicant because then she would have to pay for childcare, which she 
will not be able to afford. Id. In the applicant's spouse's updated affidavit she indicates that she has 
left Colombia and is living in the United States with her children and the applicant's son, - 
Spouse's Affidavit, dated September 5, 2007. She states that she was in Colombia for five months 
starting on April 29, 2007 and while there could not find employment. She states that she can speak 
Spanish fluently, has a degree in Biology and certificates in insurance underwriting. She states that 
she applied for jobs in Bogota but neither she nor her spouse could find work and that they were 
only able to survive by staying in the house of a family member. She states that in the house they all 
had to sleep in one bedroom, their baby slept in the bed with her and her spouse while the older son 
slept in a playpen because they could not afford a bed. She states that she had to use her savings 
from the United States to pay for medical care for their children in Colombia and that formula and 
food was so expensive that her mother even shipped her formula from the United States. She states 
that in the United States she qualified for the Special Supplemental Nutrition Program for Women, 
Infants, and Children, better known as WIC. She also states that she is about to lose her 
condominium and that she is paying $200 per week for childcare so that she can work, but she 
cannot find a job to cover these costs and will have to find a second job. She states further that she 
could send her children back to Colombia, but she fears for their safety in Colombia because they are 
American and could be targets of kidnapping. The applicant's spouse also states concerns over the 
applicant's son now living in the United States with her and her own brother who had a close 
relationship with the applicant. Id. 

The final submission, dated July 19, 2008, included another e-mail communication from the 
applicant's spouse and an affidavit from the applicant's brother-in-law. In her e-mail communication 
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to counsel, the applicant's s ouse states while in Colombia there was an earthquake that was very 
frightening, that her son is seeing a speech therapist and phonoaudiologist, that her brother 
was in an automobile accident, and that her condominium is up for short sale. E-mail 
Communication, dated May 27, 2008. She states that she is suffering economically. Id. In his 
statement, the applicant's brother-in-law asserts that he just returned from spending six weeks in 
Colombia where he visited his sister and her husband. Brother-in-law S Statement, dated August 17, 
2006. He states that when his sister was in the United States she had a good job and medical 
insurance, but now, in Colombia she cannot find work, they have no medical insurance and her son, 

continues to experience wheezing and high fevers. 

The AAO notes that the U.S. State Department issued a Travel Warning for Colombia on August 7, 
2008. The Travel Warning states, in pertinent part: 

This Travel Warning updates and reminds American citizens of ongoing 
security concerns in Colombia. The Department of State continues to warn 
U.S. citizens of the dangers of travel to Colombia. While security in 
Colombia has improved significantly in recent years, violence by narco- 
terrorist groups continues to affect some rural areas and cities. The 
potential for violence by terrorists and other criminal elements exists in all 
parts of the country. 

... Common crime remains a significant problem in many urban and rural 
areas .... The incidence of kidnapping in Colombia has diminished 
significantly from its peak at the beginning of this decade. Nevertheless, 
terrorist groups such as the Revolutionary Armed Forces of Colombia 
(FARC), the National Liberation Army (ELN), and other criminal 
organizations continue to kidnap and hold civilians for ransom or as 
political bargaining chips. No one is immune from kidnapping on the basis 
of occupation, nationality, or other factors. 

U.S. government officials and their families in Colombia are permitted to 
travel to major cities in the country, but normally only by air. They cannot 
use inter- or intra-city bus transportation, or travel by road outside urban 
areas at night. All Americans in Colombia are urged to follow these 
precautions. 

In addition, the country specific information for Colombia, provided by the State Department, states 
in pertinent part: 

Medical care is adequate in major cities but varies greatly in quality 
elsewhere. Emergency rooms in Colombia, even at top-quality facilities, 
are frequently overcrowded and ambulance service can be slow. Many 
private health care providers in Colombia require that patients pay for care 
before treatment, even in an emergency.. ..Uninsured travelers without 



financial resources may be unable to obtain care, or relegated to seeking 
treatment in public hospitals where care is far below U.S. standards. 

Based on this travel warning and the information in the State Department's country description, the 
AAO finds that the applicant's spouse's fears about living in Colombia are well-founded. The AAO 
also finds that the applicant's spouse is experiencing extreme hardship as a result of the applicant's 
inadmissibility. The applicant's spouse experienced and continues to experience extreme hardship 
while living in Colombia. She has been unable to find employment, fears for her children's safety, is 
separated from her family in the United States, has suffered and continues to suffer financial losses 
as a result of her relocation, and although she has been able to find some medical care, she finds it 
hard to afford this care. Moreover, the applicant's spouse suffered extreme hardship as a result of 
being separated from the applicant. She and her family lost their home to short sale, she was on 
Medicaid, her son required additional educational support and she struggled to afford childcare so 
that she could work and support her family. 

Given the evidence of hardship, considered in the aggregate and in light of the Cervantes-Gonzalez 
factors, cited above, the AAO finds that the applicant has established that his spouse would suffer 
extreme hardship if his waiver of inadmissibility is denied. In proceedings for application for waiver 
of grounds of inadmissibility under section 212(h) of the Act, the burden of proving eligibility rests 
with the applicant. See section 291 of the Act, 8 U.S.C. 5 1361. Here, the applicant has met that 
burden. 

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of 
discretion. In discretionary matters, the applicant bears the burden of proving eligibility in terms of 
equities in the United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 
I&N Dec. 582 (BIA 1957). 

In evaluating whether section 212(h)(l)(B) relief is warranted in the exercise of 
discretion, the factors adverse to the alien include the nature and underlying 
circumstances of the exclusion ground at issue, the presence of additional 
significant violations of this country's immigration laws, the existence of a criminal 
record, and if so, its nature and seriousness, and the presence of other evidence 
indicative of the alien's bad character or undesirability as a permanent resident of 
this country. The favorable considerations include family ties in the United States, 
residence of long duration in this country (particularly where alien began residency 
at a young age), evidence of hardship to the alien and his family if he is excluded 
and deported, service in this country's Armed Forces, a history of stable 
employment, the existence of property or business ties, evidence of value or service 
in the community, evidence of genuine rehabilitation if a criminal record exists, and 
other evidence attesting to the alien's good character (e.g., affidavits from family, 
friends and responsible community representatives). 

See Matter of Mendez-Moralez, 2 1 I&N Dec. 296,3 0 1 (BIA 1 996). The AAO must then, "[B]alance 
the adverse factors evidencing an alien's undesirability as a permanent resident with the social and 



humane considerations presented on the alien's behalf to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests of the country. " Id. at 300. (Citations 
omitted). 

The adverse factors in the present case are the applicant's unlawful entry into the United States and 
his unlawful presence in the United States for over nine years. In addition, the district director noted 
that public records indicate that the applicant used someone else's social security number, 
presumable to engage in unauthorized employment in the United States. The favorable factors in the 
present case are the extreme hardship to the applicant's spouse and children if he were to be denied a 
waiver of inadmissibility; payment of taxes and the financial support of his family; the applicant's 
lack of a criminal record; and, as indicated by affidavits from his family, the applicant's attributes as 
a good father, husband and brother-in-law. 

The AAO finds that the immigration violations committed by the applicant are serious in nature and 
cannot be condoned. Nevertheless, the AAO finds that taken together, the favorable factors in the 
present case outweigh the adverse factors, such that a favorable exercise of discretion is warranted. 
Accordingly, the appeal will be sustained. 

ORDER: The appeal is sustained. 


