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DISCUSSION: The waiver application was denied by the Director, California Service Center, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Russia who obtained J-1 nonimmigrant exchange status in 
August 2003. She is subject to the two-year foreign residence requirement under section 212(e) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. $ 1182(e) based on U.S. Government financing. 
The applicant presently seeks a waiver of her two-year foreign residence requirement, based on the 
claim that her U.S. citizen spouse would suffer exceptional hardship if he moved to Russia 
temporarily with the applicant and in the alternative, if he remained in the United States while the 
applicant fulfilled her two-year foreign residence requirement in Russia. 

The director determined that the applicant failed to establish that her U.S. citizen spouse would 
experience exceptional hardship if the applicant fulfilled her two-year foreign residence requirement 
in Russia. Director S Decision, dated August 14,2008. The application was denied accordingly. 

In support of the appeal, counsel for the applicant submitted a brief, dated September 10, 2008 and 
referenced exhibits. The entire record was reviewed and considered in rendering this decision. 

Section 212(e) of the Act states in pertinent part that: 

No person admitted under section 101(a)(15)(J) or acquiring such status after 
admission 

(i) whose participation in the program for which he came to the United States 
was financed in whole or in part, directly or indirectly, by an agency of the 
Government of the United States or by the government of the country of his 
nationality or his last residence, 

(ii) who at the time of admission or acquisition of status under section 
101 (a)(15)(J) was a national or resident of a country which the Director of 
the United States Information Agency, pursuant to regulations prescribed by 
him, had designated as clearly requiring the services of persons engaged in 
the field of specialized knowledge or skill in which the alien was engaged, 
or 

(iii) who came to the United States or acquired such status in order to receive 
graduate medical education or training, shall be eligible to apply for an 
immigrant visa, or for permanent residence, or for a nonimmigrant visa 
under section 10 1 (a)(15)(H) or section 10 1 (a)(15)(L) until it is established 
that such person has resided and been physically present in the country of 
his nationality or his last residence for an aggregate of a least two years 
following departure from the United States: Provided, That upon the 
favorable recommendation of the Director, pursuant to the request of an 
interested United States Government agency (or, in the case of an alien 
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described in clause (iii), pursuant to the request of a State Department of 
Public Health, or its equivalent), or of the Commissioner of Immigration 
and Naturalization [now, Citizenship and Immigration Services (CIS)] after 
he has determined that departure from the United States would impose 
exceptional hardship upon the alien's spouse or child (if such spouse or 
child is a citizen of the United States or a lawfully resident alien), or that the 
alien cannot return to the country of his nationality or last residence because 
he would be subject to persecution on account of race, religion, or political 
opinion, the Attorney General [now the Secretary, Homeland Security 
(Secretary)] may waive the requirement of such two-year foreign residence 
abroad in the case of any alien whose admission to the United States is 
found by the Attorney General (Secretary) to be in the public interest except 
that in the case of a waiver requested by a State Department of Public 
Health, or its equivalent, or in the case of a waiver requested by an 
interested United States government agency on behalf of an alien described 
in clause (iii), the waiver shall be subject to the requirements of section 
214(1): And provided further, That, except in the case of an alien described 
in clause (iii), the Attorney General (Secretary) may, upon the favorable 
recommendation of the Director, waive such two-year foreign residence 
requirement in any case in which the foreign country of the alien's 
nationality or last residence has furnished the Director a statement in 
writing that it has no objection to such waiver in the case of such alien. 

In Matter of Mansour, 11 I&N Dec. 306 (BIA 1965), the Board of Immigration Appeals stated that, 
"Therefore, it must first be determined whether or not such hardship would occur as the consequence 
of her accompanying him abroad, which would be the normal course of action to avoid separation. 
The mere election by the spouse to remain in the United States, absent such determination, is not a 
governing factor since any inconvenience or hardship which might thereby occur would be self- 
imposed. Further, even though it is established that the requisite hardship would occur abroad, it must 
also be shown that the spouse would suffer as the result of having to remain in the United States. 
Temporary separation, even though abnormal, is a problem many families face in life and, in and of 
itself, does not represent exceptional hardship as contemplated by section 212(e), supra." 

In Keh Tong Chen v. Attorney General of the United States, 546 F. Supp. 1060, 1064 (D.D.C. 1982), 
the U.S. District Court, District of Columbia stated that: 

Courts deciding [section] 2 12(e) cases have consistently emphasized the Congressional 
determination that it is detrimental to the purposes of the program and to the national 
interests of the countries concerned to apply a lenient policy in the adjudication of 
waivers including cases where marriage occurring in the United States, or the birth of a 
child or children, is used to support the contention that the exchange alien's departure 
from his country would cause personal hardship. Courts have effectuated 
Congressional intent by declining to find exceptional hardship unless the degree of 
hardship expected was greater than the anxiety, loneliness, and altered financial 



circumstances ordinarily anticipated from a two-year sojourn abroad." (Quotations and 
citations omitted). 

Section 212(e) of the Act provides that a waiver is applicable solely where the applicant establishes 
exceptional hardship to his or her citizen or lawfully resident spouse or child. In the present case, the 
applicant's U.S. citizen spouse is the only qualifying relative and hardship to the applicant can not be 
considered, except as it may affect the applicant's spouse. 

The first step required to obtain a waiver is to establish that the applicant's U.S. citizen spouse would 
experience exceptional hardship if he resided in Russia for two years with the applicant. To support 
this contention, the applicant's spouse states the following: 

If I were to live in Tomsk [Russia], I would have to begin paying my student loans for 
both Sallie Mae and Direct Loans. My first Sallie Mae payment would be due six months 
after I cease to be a half-time student.. .and my Direct Loan payment would be due 10 
months from the time I cease to be at least a half-time student.. .at NAU. This would add 
significant additional expenses for me.. .. Furthermore, I would lose all financial aid and 
the income from my graduate assistantship at NAU, as this support is only available if I 
am enrolled for at least 9.0 credit hours per semester. As a result, as indicated in the 
table, our total monthly expenses would far exceed our total monthly income, causing us 
to possible default in loan and credit card payments owed to companies in the United 
States.. . . 

If I were to live in Tomsk, Russia, my Ph.D. program would need to be postponed for 
two years and this would ultimately disrupt the pursuit of my degree, for several reasons. 
Since last year, the focus of my dissertation has changed and collecting learner data in 
Russia would no longer fit the scope of my study, as I have already arranged to collect 
data for English as Second Language learners at a university in the United States. Also, 
being in Russia for two years would not fit the schedule of my dissertation chair 
member, since she is leaving for a year-long sabbatical for 201 1-2012. My dissertation 
chair has expressed that postponing her scheduled plans is not possible, as she has 
already committed to conduct research outside the United States for that academic year. 
Finally, the courses that I have planned to enroll in during those two years would hardly 
be available upon returning from Russia. This would put me at a severe disadvantage 
for applying for employment in the United States, since many of these courses are vital 
for the area of study I am currently pursuing. Failure to study these courses would likely 
cause me to be a weaker job candidate. Similarly, I have approximately four years to 
complete the entire dissertation, once I have completed the qualifying exam process. 
Since I will complete this process in fall 2008, spending two years in Russia plus an 
additional two years to complete my studies would cause me,to move beyond this 
requirement. 

Living in Tomsk would create further difficulties, since I have limited proficiency in the 
Russian language, which would hinder my assimilation into the local community and 
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make me completely dependent on [the applicant]. 1 would have numerous 
difficulties with everyday communication, making it difficult to do simple things like buy - - 
food, use public transportation, and make phone calls. ~ u r t h e i o r e ,  the lack of 
proficiency in Russia inhibits me from communicating with family.. . . 

~ e t t e r f r o  dated September 12,2008. 

Counsel further elaborates on the hardships the applicant's U.S. citizen spouse would encounter were 
he to relocate to Russia for a two-year period: 

[the applicant's] husband is currently pursuing his PhD in Applied 
Linguistics, specifically focusing on the testing and assessment phase of second language 
acquisition and the very important subject area of Teaching English as a Foreign 
Language (TOEFL). Because of increased lobalization, effective testing and assessment 
is critical to the U.S. interest. g [the applicant's spouse's] continued pursuit 
of his research and professional aspirations in this field are thus in the national interest--- 
an interest he could not serve from outside the U.S. If s husband 
accompanies her to Russia so that she may fulfill the two-year J-1 home residency 
requirement, it would be exceptionally difficult for m to find employment in his 
specialized field. At this critical point in time of s PhD study research and 
career in the extremely important field of Applied Linguistics in today's global economy 
and shrinkage of borders, it is critical that he remain in the United States to complete his 
research.. .. Therefore, training in this niche field at the highest PhD level 
will truly enhance the United States' own TOEFL program which would prove to be of 
major interest to the United States at a time in this nation's history when TOEFL and 
second language acquisition are of paramount priority. 

Sneclfiraily is currently working and collaborating with TOEFL expert, 
Dr. holds a doctorate in Second Language Acquisition and 

Teacher Education. She currently serves as a professor of English at Northern Arizona 
University and will be serving in the honorable position of Fulbright Senior Specialist in 
Educational Assessment, Evaluation, and Research until 2011. is 
considered an expert in second language acquisition testing and assessment. Her research 
is widely published and cited by others in the field of Applied Linguistics.. .. As 

considered a leader in the field of Applied Linguistics, the opportunity that 
presently has to learn from and work with this expert in his particular area of 

study is a once-in-a-lifetime experience which will not only contribute significantly to his 
own knowledge and expertise, but which will have an extremely positive and long-lasting 
effect on his career.. . . 

Another reason that s U.S. citizen husband would suffer exceptional 
hardship should his wife be subject to the J-1 two-year home residency requirement in 
her home country of Russia, is that to date he owes nearly $56,000.000 in student loans, 
which he took out to pursue his higher education in the field of Applied Linguistics. 
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Additionally, the cost of tuition for the 2006-2007 academic year totaled 
approximately $14,000.00 and the expected cost of his tuition for the 2007-2008 
academic year will total nearly $18,000.00-an economic obligation he would be unable 
to meet were he to move to Russia for two years. 

For a non-native speaker of Russian in what is still considered economically 
in the ost- ovlet era to be a third world country, to not only find a job within the 
specialty field of Applied Linguistics but to concurrently maintain his student loan 
payments to the U.S. government while he's living abroad, would create exceptional 
hardship in terms of extreme economic pressure at a critical time of what should be 
career development and personal growth.. . . 

Brief in Support of Form 1-601, dated August 2,2007. 

The U.S. Department of State, in its Country Specific Information-Russian Federation, states the 
following, in pertinent part, regarding Russia's problematic country conditions: 

Acts of terrorism, including bombings and hostage taking, have occurred in Russia over 
the last several years. Bombings have occurred at Russian government buildings, hotels, 
tourist sites, markets, entertainment venues, schools, residential complexes, and on public 
transportation including subways, buses, trains, and scheduled commercial flights. 
Hostage-taking incidents have included a raid on a school that resulted in horrific losses 
of life of children, teachers, and parents. 

There is no current indication that American institutions or citizens are targets, but there 
is a general risk of American citizens being victims of indiscriminate terrorist attacks. 
American citizens in Russia should be aware of their personal surroundings and follow 
good security practices. Americans are urged to remain vigilant and exercise good 
judgment and discretion when using any form of public transportation. 

Medical care in most localities is below Western standards; shortages of medical 
supplies, differing practice standards and the lack of comprehensive primary care all 
combine to make the medical system difficult to negotiate as well as suspect. The few 
facilities in Moscow and St. Petersburg that approach acceptable standards do not 
necessarily accept all cases (i.e., they may not be licensed to treat trauma, infectious 
disease or maternity cases). Access to these facilities usually requires cash or credit card 
payment at Western rates at the time of service. 

Country Speczfic Information-Russia, US. Department of State, dated June 20,2008. 

Due to the problematic country conditions in Russia, the substandard economic conditions, 
unfamiliarity with the language and culture, and significant academic and career disruption, the 
hardship the applicant's U.S. citizen spouse would encounter were he to relocate to Russia for a two- 
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year period goes significantly beyond that normally suffered upon the temporary relocation of families 
based on a two-year home residency requirement. As such, based on a totality of the circumstances, 
the AAO concludes that the applicant's U.S. citizen spouse would encounter exceptional hardship 
were he to relocate to Russia. 

The second step required to obtain a waiver is to establish that the applicant's U.S. citizen spouse 
would suffer exceptional hardship if he remained in the United States during the two-year period that 
the applicant resides in Russia. To support this contention, the applicant's spouse states the following: 

The prospect of only [the applicant] going to Tomsk [Russia] also presents major 
financial difficulties for us too, as her income in Russia would not contribute enough 
money to cover our monthly expenses.. .. [W]e would be forced to cover the expenses of 
another apartment in Tomsk. Since our monthly income would already be reduced, 
because o f  absence, the additional expense of another apartment would create a 
significant gap, of almost $1,000, between our monthly income and our expenses.. . . 

[Tlhe fact t h a t  would be living there would interfere with our plans to start a 
family with children.. . . 

Supra at 2,4. 

The applicant further references the hardships her spouse would encounter were he to remain in the 
United States while the applicant relocates abroad for a two-year period: 

By not getting a job, 1 will have to be dependent on [ t h e  applicant's spouse's] 
income and would not be able to help him pay his loans and/or any bills.. . . 

We cannot start planning our family until both of us have graduated from the program 
and have started a job. If everything goes well, we are planning on having our first-born 
by Summer 201 1 (when I am 31 years old). If I cannot return to the U.S. for at least 2 
years and then will have to graduate from the Ph.D. program and go on the job market, it 
would prolong planning a family for an uncertain period of time (20 14-20 15, when I am 
at least 34-35 years old to have the first child, at which age the risk of having 
complications increases). I cannot have a baby in Russia for 2 reasons: first, b n d  I 
will have to be separated for a long period of time, which means I will have to go through 
pregnancy on my own and i l l  not see a child for at least two years; second, I will 
not have a good health insurance if I am not a full-time faculty member in Russia. 

~ e l t e r ~ o m  dated September 12,2008. 

It has not been established that the applicant's U.S. citizen spouse is unable to support himself 
financially without the applicant's contributions. Although the AAO recognizes that the applicant's 
spouse may need to make alternate arrangements for his own financial care, such as increased 
financial aid andlor additional employment, it has not been established that such alternate 



arrangements would cause the applicant's spouse exceptional financial hardship. Moreover, it has not 
been established that the applicant would be unable to obtain gainful employment in Russia that 
would provide her with sufficient income to support herself. Although a contract has been provided 
that indicates the terms and conditions of employment with Tomsk State University in Russia, the 
contract is blank and does not conclusively establish what incornelbenefits will be provided to the 
applicant should she obtain employment with said facility. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft 
of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

Finally, while the AAO sympathizes with the applicant and her spouse regarding their desire to have 
children within a specific timeframe, all couples separated due to a home residency requirement have 
to make alternate arrangements if they want to conceive. It has not been documented that such 
arrangements rise to the level of exceptional hardship. 

The record, reviewed in its entirety, does not support a finding that the applicant's U.S. citizen spouse 
will face exceptional hardship if the applicant's waiver request is denied. Although the AAO finds 
that the applicant would suffer exceptional hardship if he moved to Russia with the applicant for the 
requisite two-year period, the applicant has failed to establish that her spouse would suffer exceptional 
hardship were she to relocate to Russia while he remained in the United States. 

The burden of proving eligibility for a waiver under section 212(e) of the Act rests with the applicant. 
See section 291 of the Act, 8 U.S.C. tj 1361. The AAO finds that in the present case, the applicant has 
not met her burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. The waiver application will be denied. 


