
U. S. Department of Homeland Security 
U. S. Citizenship and Immigration Services 
Office of Administrative Appeals MS 2090 
Washington, DC 20529-2090 

identieing data deleted to 
prevent clearly u n w m t e d  
invasion of personal privacj 

U.S. Citizenship 
and Immigration 
Services 

PUBLIC COPY 
113 

Office: MEXICO CITY (CIUDAD JUAREZ) Dat%JL 0 6 2009 - - -  
CDJ 2004 757 192 

IN RE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(a)(9)(B)(v) 
of the Immigration and Nationality Act, 8 U.S.C. $ 5  1182(a)(9)(B)(v) 

ON BEHALF OF APPLICANT: 
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days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. fj 103.5(a)(l)(i). 
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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant, , is a native and citizen of Mexico. She was found to be 
inadmissible to the United States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. §§  1182(a)(9)(B)(i)(II), for having been unlawfully present in the 
United States for more than one year and seeking admission within 10 years of her last departure 
from the United States. The applicant seeks a waiver of inadmissibility pursuant to section 
212(a)(9)(B)(v) of the Act, 8 U.S~C. 8 to return to the United States to 
join her United States citizen husband, 

The District Director concluded that the applicant had failed to establish that her bar to admission 
would impose extreme hardship on a qualifying relative, her United States citizen spouse, and denied 
the Application for Waiver of Ground of Excludability (now referred to as Inadmissibility) 
accordingly. Decision of the District Director, dated July 7,2006. 

On appeal, counsel asserts that the waiver should be granted based on health 
condition, financial considerations, ties to the United States, and the prevalence of unemployment in 
Mexico. Brief in Support of Appeal, dated July 31, 2006. The entire record was reviewed and 
considered in rendering this decision. 

Section 212(a)(9)(B) of the Act provides, in pertinent part: 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

. . . .  

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the [Secretary] that the refksal of admission to such 
immigrant alien would result in extreme hardship to the citizen or lawfully 
resident spouse or parent of such alien. 



In the present application, the record reflects that the applicant entered the United States from 
Mexico without inspection in March 2000. The applicant resided in the United States until she 
voluntarily departed to Mexico in October 2005. Consequently, the applicant accrued unlawful 
presence for a period of over five years prior to her departure from the United States. The applicant 
is seeking admission within ten years of her October 2005 departure from the United States. The 
applicant is, therefore, inadmissible to the United States under section 212(a)(9)(B)(i)(II) of the Act 
for being unlawfully present in the United States for a period of more than one year. 

A section 2 12(a)(9)(B)(v) waiver of the bar to admission resulting from section 2 12(a)(9)(B)(i)(II) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the U.S. 
citizen or lawfully resident spouse or parent of the applicant. Hardship the alien herself experiences 
upon deportation is irrelevant to section 212(a)(9)(B)(v) waiver proceedings. Once extreme 
hardship is established, it is but one favorable factor to be considered in the determination of 
whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 
1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cewantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cewantes-Gonzalez, the Board of Immigration Appeals (BIA) set forth a list of non-exclusive 
factors relevant to determining whether an applicant has established extreme hardship to a qualifying 
relative pursuant to section 212(i) of the Act. These factors include, with respect to the qualifying 
relative, the presence of family ties to United States citizens or lawful permanent residents in the 
United States, family ties outside the United States, country conditions where the qualifying relative 
would relocate and family ties in that country, the financial impact of departure, and significant 
health conditions, particularly where there is diminished availability of medical care in the country 
to which the qualifying relative would relocate. Id. at 566. 

Relevant factors, though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists. In each case, the trier of fact must consider the entire 
range of factors concerning hardship in their totality and determine whether the combination of 
hardships takes the case beyond those hardships ordinarily associated with deportation. Matter of O- 
J-0-, 2 1 I&N Dec. 3 8 1 ,3  83 (BIA 1996) (citations omitted). 

An analysis under Matter of Cewantes-Gonzalez is appropriate. The AAO notes that extreme 
hardship to a qualifying relative must be established in the event that he or she accompanies the 
applicant or in the event that he or she remains in the United States, as a qualifying relative is not 
required to reside outside of the United States based on the denial of the applicant's waiver request. 

a naturalized U.S. citizen, on June 28, 2002. 
is a qualifying family member for section 212(a)(9)(B)(v) of the Act extreme hardship 

lave an eight-year old U.S. citizen child, 
llwill be considered insofar as it results in hardshp to 
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On appeal, counsel asserts that is having trouble sleeping and has stress symptoms. Counsel 
indicates that these symptoms are due to workin two obs, worrying about hls ability to 
make ends meet, and missing the applicant. Counsel states that spends half of h s  income on 
his mortgage, sends $200 per month to the applicant in Mexico, and incurs childcare expenses. Counsel 
indicates that there is no place for to reside in Mexico. Counsel contends that 
unemployment is prevalent in would be unable to earn a living wage. Brief in 
Support of Appeal, dated July 3 1,2006. 

The first issue to be addressed is whether the applicant's spouse would suffer extreme hardship if he 
remained in the United States without the applicant. Counsel indicates t h a t  is under the 

for treatment of his sleep disorder and stress. Counsel h i s h e d  an affidavit 
from states that he cannot sleep due to stress because he worries about a ng bills, 
supporting the applicant in Mexico, and he also misses the applicant. Afidavit of d, dated 
July 21, 2006. The record contains a copy of an authorization for health care services from the 
applicant's insurance company, Buenaventura Medical Group, Inc., for the applicant to undergo a 
Polysomnography (sleep study). Buenaventura Medical Group, Authorization for Health Care 
Services, dated May 30,2006. However, the record contains no information on the results of the sleep 
study. Nor does the record reflect the doctor's diagnosis, prognosis, and treatment plan for the 
applicant's alleged sleep disorder. In fact, no medical records or evaluations related to m 
condition have been provided. Because of this incomplete information, the AAO cannot conclude 
that the applicant's spouse has a serious medical condition that would contribute to a finding of 
extreme hardship. 

Counsel states that spends half of his income on h s  mortgage, sends $200 per month to the 
applicant in Mexico, and incurs childcare expenses. states in his affidavit that he is 
working two jobs, and has to pay a babysitter from 8:00 am to midnight. He states that he has to pay 
$80.00 per week to $100.00 per week for childcare. He indicates that he pays $1,500.00 for living 
expenses and sends $200.00 every two weeks to the applicant. Afidavit of dated July 
21, 2006. Although the AAO will consider financial difficulties as a factor in establishing extreme 
hardship, those dif6culties must be demonstrated with documentary evidence, where In the 
present case, no documentation has been provided in relation to financial situation, 
such as his income and expenses, assets and liabilities. Going on record without supporting - - 

documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). As such, the AAO cannot consider the 
applicant's spouse's unsupported assertions as a basis for finding extreme hardship. 

The second issue to be addressed is whether the applicant's spouse would suffer extreme hardshp if he 
accom anied the applicant to Mexico. Counsel contends thatbemployment is prevalent in ~ e x i c o  and 

would be unable to earn a living wage. Counsel also indicates that there is no place for Mr. 
and his family to reside in Mexico. However, there is no indication in the record of Mr. 

occupation, whether he has attempted to find employment in Mexico or whether employment m 
in his occupation is available, and what his costs of living in Mexico would be. Nor does the record 



reflect where the applicant is currently residing, whether she is employed, and her source of financial 
support. The AAO acknowledges that counsel furnished various country condition reports on Mexico, 
including a 1996 Library of Congress Country Study, a report on poverty, and U.S. Department of Labor 
charts on Gross Domestic Product (GDP) per capita and labor force size and growth rates. However, 
counsel has failed to link the specific findings in these reports to the applicant and her spouse, or 
otherwise show how they are related to the applicant's waiver application. 

The AAO notes that in Matter of Cewantes-Gonzalez, supra, the BIA noted that the respondent's 
wife spoke Spanish and that the majority of her family was originally from the respondent's country 
of citizenship, Mexico. The BIA indicated that based on these factors the respondent's wife "should 
have less difficulty adjusting to live in a foreign country." Similarly, the record in the present case 
shows that A is a former national and citizen of Mexico. Counsel indicates in his brief that 

has immediate family members, his father and brother, who reside in Mexico. Thus, Mr. 
should have less difficulty in readjusting to language, culture and residence in Mexico. For w 

these reasons, the AAO does not find that the applicant's spouse would suffer extreme hardship if he 
accompanied the applicant to Mexico. 

The record, reviewed in its entirety and in light of the Cewantes-Gonzalez factors, cited above, does 
not support a finding that the applicant's spouse faces extreme hardship if the applicant is rehsed 
admission. Rather, the record demonstrates that he will face no greater hardship than the 
unfortunate, but expected, disruptions, inconveniences, and difficulties arising whenever a spouse is 
removed from the United States. The fact remains that Congress provided for a waiver of 
inadmissibility only under limited circumstances. While, in common parlance, the prospect of 
separation or involuntary relocation nearly always results in considerable hardship to individuals and 
families, in specifically limiting the availability of a waiver of inadmissibility to cases of "extreme 
hardship," Congress did not intend that a waiver be granted in every case where a qualifying 
relationship, and thus the familial and emotional bonds, exist. Having found the applicant statutorily 
ineligible for relief, no purpose would be served in discussing whether she merits a waiver as a 
matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 2 12(a)(9)(B)(v) 
of the Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of 
the Act, 8 U.S.C. 5 1361. Here, the applicant has not met that burden. Accordingly, the appeal will 
be dismissed. 

ORDER: The appeal is dismissed. 


