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DISCUSSION: The District Director, Mexico City, denied the instant waiver application. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The record reflects that the applicant is a native and citizen of Mexico, the spouse of a U.S. citizen, 
mother of a three Legal Permanent Resident (LPR) sons, and the beneficiary of an approved Form I- 
130 petition. The applicant was found inadmissible to the United States pursuant to section 
212(a)(9)(B)(i) of the Immigration and Nationality Act (INA, the Act), 8 U.S.C. 4 1182(a)(9)(B)(i). 
The applicant seeks a waiver of inadmissibility in order to reside in the United States with her 
husband and sons. 

The district director found that the applicant had been unlawfully present in the United States for 
more than a year and is therefore inadmissible pursuant to section 212(a)(9)(B)(i) of the Act. The 
district director also found that the applicant had failed to establish extreme hardship to his U.S. 
citizen spouse and children, and denied the application. 

On appeal, counsel submitted a brief and additional evidence. Although counsel did not appear to 
contest the district director's determination of inadmissibility, the AAO will review that 
determination. 

Section 2 12(a)(9)(B)(i) of the Act provides: 

Any alien (other than an alien lawfully admitted for permanent residence) who - 

(I) was unlawfully present in the United States for a period of more 
than 180 days but less than 1 year, voluntarily departed the United 
States (whether or not pursuant to section 1254a(e) of this title) prior 
to the commencement of proceedings under section 1225(b)(1) or 
section 1229(a) of this title, and again seeks admission within 3 years 
of the date of such alien's departure or removal, or 

(11) has been unlawfully present in the United States for one year or 
more, and who again seeks admission within 10 years of the date of 
such alien's departure or removal from the United States, 

is inadmissible. 

On the Form 1-130, Petition for Alien Relative, which he signed on May 13, 2003, the applicant's 
husband stated that the applicant's last entry into the United States, on May 5, 2001, was 
accomplished without inspection. He further stated that the applicant had lived in Sandston, Virginia 
since May 5,2001. 

On a G-325 Biographic Information form that she signed on June 27, 2005, the applicant stated that 
she had lived in Sandston, Virginia since 2001. On a Form DS-230 that she signed on that same 



date, the applicant reiterated that she had lived in Sandston, Virginia since 2001. She also stated that 
she had entered the United States without a visa. 

On the waiver application, the applicant, who signed that form on June 27, 2005, stated that she 
entered the United States without inspection during 2001, and remained in the United States until 
June 20, 2005. That waiver application was submitted in Ciudad Juarez, Mexico, which 
demonstrates that the applicant had then departed the United States. 

On appeal, counsel stated that the applicant entered the United States without inspection during 2001 
and that she returned to Mexico to submit the waiver application. 

The evidence in the record is sufficient to show that the applicant was unlawfully present in the 
United States from May 5, 2001 to June 5, 2005, and that she has since left the United States. The 
applicant is therefore inadmissible pursuant to section 212(a)(9)(B)(i) of the Act. The remainder of 
this decision will address whether waiver of the applicant's inadmissibility is available, and, if so, 
whether waiver of inadmissibility should be granted. 

Section 2 12(a)(9)(B)(v) of the Act provides, in pertinent part: 

The Attorney General [now Secretary of Homeland Security] has sole discretion to 
waive clause (i) in the case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent residence, if it is 
established to the satisfaction of the Attorney General that the refusal of admission to 
such immigrant alien would result in extreme hardship to the citizen or lawfully 
resident spouse or parent of such alien. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent upon a showing 
that the bar to admission imposes extreme hardship on a qualifying relative, i.e., the U.S. citizen or 
lawfully resident spouse or parent of the applicant. Hardship to the applicant and her children is not 
directly relevant under the statute and will be considered only insofar as it results in hardship to a 
qualifying relative in the application. The applicant's husband is the only qualifying relative in this 
case. If extreme hardship to a qualifying relative is established, the Secretary then assesses whether 
an exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 I&N Dec. 296 (BIA 
1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cewantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cewantes-Gonzalez, the Board of Immigration Appeals set forth a nonexclusive list of factors 
relevant to determining whether an alien has established extreme hardship to a qualifying relative. 
These factors include, with respect to the qualifying relative, the presence of family ties to U.S. 
citizens or lawful permanent residents in the United States, family ties outside the United States, 
country conditions where the qualifying relative would relocate and family ties in that country, the 
financial impact of departure, and significant health conditions, particularly where there is 
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diminished availability of medical care in the country to which the qualifying relative would 
relocate. Id. at 566. The BIA has held: 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality and 
determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. Matter of 0-J-0-, 21 I&N Dec. 
38 1, 383 (BIA 1996). (Citations omitted). 

Once extreme hardship is established, it is but one favorable factor to be considered in the 
determination of whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N 
Dec. 296 (BIA 1996). 

The record contains an undated letter from the applicant's husband. That letter is in Spanish and was 
not accompanied by the requisite translation. Because the petitioner failed to submit certified 
translations of that document, the AAO cannot determine whether that letter supports the petitioner's 
claims. See 8 C.F.R. 5 103.2(b)(3). Accordingly, that letter will not be accorded any weight in this 
proceeding. 

The record contains letters, dated January 5, 2006, from all three of the applicant's sons. All three 
stated that they love their mother and miss her very much. Two of them added that no one is 
available to care for them when their father is at work. Two also stated that their father is unable to 
cook well. One added that his youngest brother always cries at night and asks for his mother. 

The record contains a letter, dated January 5, 2006, from the applicant's husband. He stated that his 
children miss their mother and that the youngest one is always asking for her. He stated that his wife 
is depressed and taking medication, and that worrying about them is affecting her health. Finally, he 
stated that he has no one with whom to leave the children when he is at work. 

The record contains a letter, dated June 26, 2006, from f . ,  a licensed 
clinical psychologist in Richmond, Virginia. s t a t e d  that the applicant's children had 
then been separated from her for a year, and the loss was causing them to suffer. She stated that 

was then 12 years old, is clearly depressed and that who was then ten, and 
who was then eight, were "struggling with some post traumatic stress[-]related symptoms 

such as recurring bad dreams, sleep difficulties, and increased anxiety and fear." She added that 
' h a d  some regression in terms of a bed wetting problem." 

stated that "Psychologically this kind of sudden separation leads to some destabilization 
in family functioning and can lead to scars in the children's emotional development," that "in this 
case it is particularly important for [the applicant] to be here to help raise [her children]," that "there 
can be long[-]term adverse psychological effects," and that she believes that ". . . the boys' 
depression and anxiety problems could be ameliorated with the return of [the applicant] . . . ." 
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further stated that the applicant's husband leaves early to work for a construction 
company and is dealing with the stress of his physically demanding job and the single-parenting of 
three sons. She added, "Although [the applicant's husband] has some famil in Richmond, it is not 
like having the support of his wife being there while raising a family." did not address 
the possibility of the applicant's children joining her in Mexico, with or without her husband. 

In an appeal brief, counsel stated that the applicant's husband works full-time and has been the sole 
caregiver and rovider for his three sons. She stated, "All of his ties are in [the United States]." She 
stated that I) found that the applicant's husband is suffering from depression and stress 
because of his demanding job, his responsibilities to his children, and the absence of his wife. 
Elsewhere, she stated, [the applicant's husband] is clearly suffering from depression and stress." 
She stated that he is also trying to support his wife financially while she is in Mexico, but is not able 
to support two households. she addkd that he cannot afford~airfare for his sons to visit their mother 
regularly. 

As to the possibility of the applicant's sons or her husband joining her in Mexico, counsel stated 
that, "[the applicant's husband] cannot reasonably be expected to uproot all of his ties to this country 
and community," and that ". . . .to uproot [the applicant's children] from the success in their studies, 
their church, their friends, and their involvement in sports would be devastating to the boys, and in 
effect, to [the applicant's husband] . . . ." 

Initially, the AAO notes that counsel's argument expands somewhat on the evidence. None of the 
evidence shows that the applicant's husband has been supporting his wife in Mexico, or trying to, or 
what her expenses are there, or whether she is currently employed. Further, the record contains no 
evidence pertinent to the applicant's husband's expenses, or any other evidence that the applicant's 
husband is unable to support his wife in Mexico and his household in the United States. Although 
the applicant is from Mexico, the record contains no discussion of whether she has relatives in 
Mexico with who render assistance or could render assistance. Although her husband is from 
Mexico too, the record contains no discussion of whether he has relatives in Mexico who could 
render assistance. 

The assertions of counsel are not evidence and thus are not entitled to any evidentiary weight. See 
INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter ofRamirez-Sanchez, 17 I&N Dec. 503 
(BIA 1980). Unsupported assertions of counsel are, therefore, insufficient to sustain the burden of 
proof. 

Further still, never stated that the applicant's husband suffers from depression. Dr. 
did state, however, that the applicant's husband has family in Richmond, where the 

applicant's husband lives with the children. 

Other than in the psychologist's report, the applicant's husband's family are not mentioned 
anywhere in any of the evidence and argument provided. As to the practical matter of having 
someone to look after the children while her husband works, the applicant has not demonstrated that 
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none of her husband's relatives are available for that duty, or that affordable childcare services are 
unavailable, diminishing the weight given to this hardship. 

As was noted above, stated, "Although [the applicant's husband] has some farnil in 
Richmond, it is not like having the support of his wife being [with the family]. d 
implication that the applicant being in Mexico is not as good for her family as her being in the 
United States is inapposite. The issue in this matter is not whether having the applicant with her 
family in the United States would be superior, from the family's point-of-view. The issue is whether 
denial of the waiver application will cause extreme hardship to the applicant's husband. The 
evidence does not show that the absence of the applicant's wife works any practical hardship, which, 
when combined with the other hardship factors, rises to the level of extreme. 

The remaining hardship issue, if the applicant stays in Mexico and her children remain in the United 
States, is what might be termed emotional hardship. 

Separation from one's spouse, parent, or child is, by its very nature, a hardship. The point made in 
this and prior decisions on this matter, however, is that the law requires that, in order to meet the 
"extreme hardship" standard, hardship must be greater than the normal, expected hardship involved 
in such cases. 

U.S. court decisions have repeatedly held that the common results of removal are insufficient to 
prove extreme hardship. See Hassan v. INS, 927 F.2d 465,468 (9th Cir. 1991), Perez v. INS, 96 F.3d 
390 (9th Cir. 1996); Matter of Pilch, 21 I&N Dec. 627 (BIA 1996) (holding that emotional hardship 
caused by severing family and community ties is a common result of deportation and does not 
constitute extreme hardship); Matter of Shaughnessy, 12 I&N Dec. 810 (BIA 1968) (holding that 
separation of family members and financial difficulties alone do not establish extreme hardship). 
"[Olnly in cases of great actual or prospective injury . . . will the bar be removed." Matter of Ngai, 
19 I&N Dec. 245, 246 (BIA 1984). Further, demonstrated financial difficulties alone are generally 
insufficient to establish extreme hardship. See INS v. Jong Ha Wang, 450 U.S. 139 (1981) 
(upholding BIA finding that economic detriment alone is insufficient to establish extreme hardship). 

As to the possibility of the applicant's children joining her in Mexico, with or without her husband, 
counsel offered the conclusory statements that, "[The applicant's husband] cannot reasonably be 
expected to uproot all of his ties to this country and to his community," and that, "To uproot [the 
applicant's sons] from their success in their studies, their church, their friends, and their involvement 
in sports would be devastating to the boys, and in effect, to [the applicant's husband] . . . ." 

Although counsel indicated that for the applicant's children to go to Mexico would cause them 
hardship, counsel provided no evidence in support of that proposition. Again, counsel's assertions 
are not evidence and are insufficient to sustain the burden of proof. See INS v. Phinpathya and 
Matter of Ramirez-Sanchez, Ibid. 

Attending a new school and church, and finding new friends, are certainly hardships. However, they 
are no greater than the normal, expected hardships to be expected when a family member is removed 
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from the United States, or when children are obliged to move for any other reason. Counsel has not 
established that for the applicant's children to join their mother in Mexico would occasion any 
hardship to the applicant's husband other t h a  the common results of removal or inadmissibility. 
Counsel has not demonstrated that the children's moving to Mexico would cause hardship to the 
applicant's husband that, when considered together with the other hardship factors, rises to the level 
of extreme hardship. 

Similarly, counsel has provided no evidence pertinent to hardship the applicant's husband would 
face were he to join his wife in Mexico, their native land, as well as that of their children. 
Notwithstanding that the applicant's husband may, as counsel stated, have left Mexico more than 20 
years ago, the applicant is obliged to demonstrate that to return to Mexico to live with the applicant 
would cause the applicant's husband extreme hardship. There has been no such showing in this 
case. 

The record, reviewed in its entirety and in light of the Cervantes-Gonzalez factors, cited above, does 
not support a finding that the applicant's spouse faces extreme hardship if the applicant's waiver 
application is not granted. Rather, the record suggests that he will face no greater hardship than the 
unfortunate, but expected, disruptions, inconveniences, and difficulties arising whenever a spouse is 
removed from the United States. 

Although the depth of concern and anxiety over the applicant's immigration status is neither doubted 
nor minimized, the fact remains that Congress provided for a waiver of inadmissibility only under 
limited circumstances. In nearly every qualifying relationship, whether between husband and wife 
or parent and child, there is affection and a certain amount of emotional and social interdependence. 
While, in common parlance, separation or relocation nearly always results in considerable hardship 
to individuals and families, in specifically limiting the availability of a waiver of inadmissibility to 
cases of "extreme hardship," Congress made clear that it did not intend that a waiver be granted in 
every case where a qualifying relationship, and thus the familial and emotional bonds, exist. 

The AAO therefore finds that the applicant failed to establish extreme hardship to her U.S. citizen 
spouse as required under INA tj 2 12(a)(9)(B)(v), 8 U.S.C. tj 1 186(a)(9)(B)(v) and that waiver is 
therefore unavailable. The AAO need not, therefore, consider whether this is an appropriate case in 
which to exercise its discretion to grant a waiver. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B)(v) 
of the Act, the burden of proving eligibility rests with the applicant. INA tj 291, 8 U.S.C. tj 1361. 
Here, the applicant has not met that burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


