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DISCUSSION: The waiver application was denied by the Field Office Director, Manila, 
Philippines. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed as the underlying waiver application is moot. 

The applicant is a native and citizen of the Philippines. He was found to be inadmissible to the 
United States pursuant to sections 212(a)(6)(C)(i) of the Act (the Act), 8 U.S.C. 5 1182(a)(6)(C)(i), 
for attempting to enter the United States by fraud or willful misrepresentation, and 
2 12(a)(9)(B)(i)(II) of the Act, 8 U.S.C. 5 1 182(a)(9)(B)(i)(II), for having been unlawfully present in 
the United States for one year or more and seeking admission within ten years of his last departure. 
He is married to a naturalized U.S. citizen and has two U.S. citizen daughters. He seeks waivers of 
inadmissibility under sections 2 12(i) of the Act, 8 U.S.C. 5 1 182(i), and 2 12(a)(9)(B)(v) of the Act, 
8 U.S.C. 4 1182(a)(9)(B)(v). 

The Field Office Director concluded that the applicant had failed to establish that the bar to his 
admission would impose extreme hardship on a qualifying relative, his U.S. citizen spouse, and 
denied the Application for Waiver of Ground of Excludability (Form 1-601) on January 31,2008. 

On appeal, counsel for the applicant contends that the Field Office Director's decision was based on 
legal errors and factual inaccuracies, and that the combined effect of economic, emotional and 
physical consequences of being separated from the applicant have caused the applicant's spouse 
extreme hardship. 

Section 2 12(a)(6)(C) Misrepresentation, states in pertinent part: 

(i) In general. Any alien who, by fraud or willfully misrepresenting a material 
fact, seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this chapter is inadmissible. 

Section 2 12(a)(9)(B) of the Act provides, in pertinent part: 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

(TI) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

The record establishes that the applicant entered the United States on October 16, 1983, as a B-1 
visitor for business and m a r r i e d ,  his first wife, in 1984. In subsequent removal 
proceedings, an immigration judge concluded that the applicant had married for the 
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purpose of circumventing U.S. immigration laws, a finding affirmed by the Board of Immigration 
Appeals. 

The record contains a Form 1-213, Record of Deportable Alien, dated December 24, 1984, which 
documents an interview w i t h .  At the time of her interview, stated that her 
marriage to the applicant had been entered into solely for immigration purposes and that she had 
been paid $1,400 of a promised $2,000 for her assistance in helping the applicant obtain immigrant 
status. The Form 1-213 also indicates that at the time of her interview withdrew the 
Form 1-130 Petition for Alien Relative, she had filed on behalf of the applicant. A declaration 
signed by on December 24, 1984 states that she and the applicant were married on 
September 28, 1984 but that they never intended to live together. She indicates that she wishes to 
withdraw the Form I- 130 benefiting: the a~~ l i can t .  Based on this evidence. the AAO finds the record 

V 

to establish that the applicant's first mazage t o  was entered into solely for the 
purposes of evading U.S. immigration law. 

The Field Office Director noted the applicant's fraudulent marriage to and found it to 
render him inadmissible under section 212(a)(6)(C)(i) of the Act. However, section 204(c) of the 
Act states: 

. . . no petition shall be approved if (1) the alien has previously been accorded, or has 
sought to be accorded, an immediate relative or preference status as the spouse of a 
citizen of the United States or the spouse of an alien lawfully admitted for permanent 
residence, by reason of a marriage determined by the Attorney General to have been 
entered into for the purpose of evading immigration laws . . . . 

As the applicant in the present matter married a U.S. citizen in 1984 solely for the purpose of 
evading U.S. immigration laws, he is precluded from benefiting from the Form 1-130 filed by his 
second wife. In that this Form 1-130 petition underlies the applicant's Form 1-485, Application to 
Register Permanent Resident or Adjust Status, and, therefore, the instant waiver application, the 
AAO finds the waiver application to be moot and that no purpose would be served in considering it. 
Accordingly, the appeal will be dismissed. 

In proceedings for application for waiver of grounds of inadmissibility under sections 
2 12(a)(9)(B)(v) or 2 12(i) of the Act, the burden of proving eligibility rests with the applicant. See 
section 291 of the Act, 8 U.S.C. $ 1361. Here, the applicant has not met that burden. 

ORDER: The appeal is dismissed as the underlying waiver application is moot. 


