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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. $ 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). 
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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 
U.S.C. 5 11 82(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more than 
one year and seeking readmission within ten years of her last departure from the United States. The 
record documents that the applicant is married to a U.S. citizen and has one U.S. citizen child from 
the marriage. She seeks a waiver of inadmissibility in order to reside in the United States with her 
family. 

The district director found that, based on the evidence in the record, the applicant had failed to 
establish that a qualifying relative would undergo extreme hardship as a result of her continued 
inadmissibility. The application was denied accordingly. Decision of the District Director, dated 
April 28,2006. 

The applicant's spouse asserts that he is suffering extreme emotional and financial hardship as a 
result of his separation from his family. He also contends that the medical and psychological 
analysis submitted on appeal clearly establishes his extreme emotional and financial hardship. Form 
I-290B, dated May 16, 2006. 

In the present matter, the record indicates that the applicant entered the United States without 
inspection in November 1997. The applicant remained in the United States until June 30, 2005. 
Therefore, the applicant accrued unlawful presence from November 1997 until June 30, 2005, when 
she departed the United States. In applying for an immigrant visa, the applicant is seeking admission 
within ten years of her June 2005 departure from the United States. Therefore, the applicant is 
inadmissible to the United States under section 212(a)(9)(B)(II) of the Act for being unlawfully 
present in the United States for a period of more than one year. 

Section 212(a)(9)(B) of the Act provides, in pertinent part: 

(R) Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 
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(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the Attorney General [Secretary] that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien. 

A section 212(a)(9)(B)(v) waiver of the bar to admission resulting from section 212(a)(9)(B)(i)(II) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the U.S. 
citizen or lawfully resident spouse andlor parent of the applicant. Hardship the applicant 
experiences or her child experiences due to her inadmissibility is not considered in section 
2 12(a)(9)(B)(v) waiver proceedings unless it causes hardship to the applicant's spouse. 

The concept of extreme hardship to a qualifylng relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cervantes-Gonzalez, the Board of Immigration Appeals set forth a list of non-exclusive factors 
relevant to determining whether an applicant has established extreme hardship to a qualifylng 
relative pursuant to section 212(i) of the Act. These factors include, with respect to the qualifylng 
relative, the presence of family ties to U.S. citizens or lawful permanent residents in the United 
States, family ties outside the United States, country conditions where the qualifylng relative would 
relocate and family ties in that country, the financial impact of departure, and significant health 
conditions, particularly where there is diminished availability of medical care in the country to 
which the qualifying relative would relocate. Id. at 566. 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality 
and determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. 

Matter of 0-J-0-, 21 I&N Dec. 381, 383 (BIA 1996) (citations omitted). Once extreme hardship is 
established, it is but one favorable factor to be considered in the determination of whether the 
Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 1996). 

The AAO notes that extreme hardship to the applicant's spouse must be established whether he 
resides in the United States or Mexico, as he is not required to reside outside the United States based 
on the denial of the applicant's waiver request. The AAO will consider the relevant factors in 
adjudication of this case. 

The record contains a statement from the applicant's spouse, dated December 23,2005, in support of 
the applicant's Form 1-601 waiver request. In this statement, he states that it is an extreme hardship 
for him to be separated from his wife, whom he loves dearly, and his young daughter. He states that 



he suffers such severe hardship financially, emotionally, and psychologically due to his separation 
from his wife, that he cannot eat, is losing a lot of weight, and his health is severely adversely 
affected. He claims that it is only by having his family reunited with him in the United States that 
this extreme hardship and frustration can be removed. In support of his assertion, the applicant's - - 
spouse submits an evaluation report from a licensed 
psychologist at Centro De Desarrollo Personal in El Monte, California, dated May 5, 2006. The 
report is based on a psychological evaluation of the applicant's spouse performed on May 3, 2006 
and states that the current situation of the applicant's spouse is very concerning, that his level of 
depression is quite severe, that - psychiatrist, has diagnosed him with a Major 
Affective Disorder (DSM-IV Diagnosis: 296.22) and has prescribed Prozac and Trazadone, two 
antidepressive medications. The report continues to state that currently, the applicant's spouse 
struggles and suffers over how he has been affected by the separation fiom his family and that he is 
very stressed, isolated, depressed and distracted. In the psychologist's professional opinion, if the 
applicant is not allowed to reunite with her spouse in the United States along with his two children, 
this would cause extreme and significant hardship for him, a man who is experiencing "severe 
levels" of depression and anxiety. 

The AAO notes that the evaluation prepared by the psychologist follows a single interview with the 
applicant's spouse and would normallv be of diminished value to a determination of extreme 
h&dship.   ow ever, - has also relied on a series of standardized 
psychological tests, including clinical interview, Beck Depression Inventory I1 (BDI-11), Beck 
Anxiety Inventory (BAI), Achenbach Adult Self-Report (ASR) and Mental Status Exam (MSE), and 
the diagnosis f r o m ,  psychiatrist. to reach her conclusions concerning the impact 
of the applicant's removal on her spouse. In that - ' observations are based on 
the results of these tests, diagnosis, as well as her interview with the applicant's spouse, 
the AAO will accept her findings as relevant to this proceeding. 

The AAO is mindful of and sensitive to the applicant and her spouse's concerns about maintaining 
their family and the hardship the applicant's spouse will endure hardship if separated. Having 
carefully considered each of the hardship factors above, especially in the aggregate, the AAO finds 
that the evidence provided in the record is sufficient to demonstrate that the applicant's spouse 
would suffer extreme emotional hardship in the event he remained in the United States following the 
applicant's waiver denial. 

However, as previously discussed, extreme hardship to the applicant's spouse must be established 
whether he resides in the United States or Mexico. Even though the applicant has established that 
her spouse would suffer extreme emotional hardship if he remained in the United States following 
her removal, she must also establish that he would suffer extreme hardship if he relocated to Mexico 
with her. 

It is noted that the - addresses the impact of relocation on the applicant's 
spouse in her May 5, 2006 evaluation. s t a t e s  that the applicant's spouse 
c-ot relocate to -~ex ico  as he needs to continue working in the United States in order to sipport 
his wife and children, as well as to pay all of the debts he has accrued, that relocating to Mexico, a 
country he has never lived in, would not provide many opportunities for employment and that his 



chances of being able to find employment that pays sufficiently to support himself and his family in 
a foreign country are very poor. She specifically notes that the applicant's spouse, as a result of 
injuries caused by a construction accident, would have to do very specialized jobs that would not 
aggravate his condition. c i t e s  an article in   at in Focus consensus Forecast, 
dated July 12, 2005 to support her statements regarding un loyment in Mexico. The record, 
however, does not contain any documentary evidence to support assertions. 
No documentary evidence demonstrates that the applicant's spouse has been injured, the severity of his 
injury or how it limits his ability to work. Nor is there documentation establishing economic 
conditions in Mexico and, therefore, the inability of the applicant and her spouse to earn sufficient 
income to support their family in Mexico. Simply going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter 
of SofJici, 22 I&N Dec. 158, 165 (Comrn. 1998) (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Cornrn. 1972)). Accordingly, the AAO does not find suficient evidence in the 
record to establish that the applicant's spouse would suffer extreme hardship if he relocated to 
Mexico with the applicant. 

In the final analysis, the AAO finds that the applicant has failed to establish that her spouse would 
experience hardship over and above the normal economic and social disruptions created by removal 
so as to warrant a finding of extreme hardship. As the applicant is statutorily ineligible for relief 
under 212(a)(9)(B) of the Act, no purpose would be served in discussing whether the applicant merits 
a waiver as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)@) of 
the Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the 
Act, 8 U.S.C. 5 1361. The applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


