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AI'PLICATION: Application for Waiver of Grounds ~f Inadmissibility under section 212(a)(9)(B) of the 
Immigration and Nationality Act, 8 U.S.C. 6 1 182(a)(9)(B) 

ON BEHALF OF APPLICANT: 

This is the decision of the Administrative Appeals Office in your case. All documents have.been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 9 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 

John F. Grissom, Acting Chief 
Administrat:ve Appeals Office 



DISCUSSION: The waiver application was denied by the District Director, Los Angeles, California. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 
8 U.S.C. tj 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more 
than one year and seeking readmission within 10 years of his last departure from the United States. 
The applicant is married to a U.S. citizen and has two U.S. citizen children. He seeks a waiver of 
inadmissibility in order to reside in the United States. 

The district director found the applicant inadmissible under section 212(a)(9)(C) of the Act as an 
alicn who after being unlawfully present in the United States for more than one year, reentered the 
United States without being admitted. The district director then found the waiver provision of 
section 212(a)(9)(B)(v) of the Act inapplicable in the applicant's case and denied his application for 
a waiver. Decision oj'the District Director, dated July 2 1, 2006. 

On appeal, counsel states that the district director applizd the incorrect ground of inadmissibility to 
thz applicant's waiver application. Counsel qtates that the applicant is inadmissible under section 
3i%(a)(9)(R)(i)(lI) of the Act and is eligible to apply tbr a waiver. Counsel ',F Brie5 August 15, 2006. 

Tine record indicates that the applicant entered the United States without inspection in May 1995. 
The applicant remained in the United States until November 1998. He then re-entered the United 
States without inspection in May 1999. He departed the United States for a second time in Llecember 
2001 and re-entered without inspection in June 2002. Therefore, the applicant accrued unlawful 
presence from April 1 ,  1997, the date the uniawful presence provisions were enacted, until 
November 1998, when he departed the United States. The applicant also accrued unlawful presence 
fi-om May 1999, the date he re-entered the United States, until December 2001, the date he departed 
the United States. In applyi~~g for adjustment of status, the applicant is seeking admission within 10 
years of his last departure from the United States in December 2001. Therefore, the applicant is 
inadmissible to the United States under section 212(a)(9)(B) of the Act for being unlawfully present 
in the United States for a period of more than one year. 

Section 212(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

(TI) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
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alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the Attorney General [Secretary] that the refusal of 
admission to such immigrant alien 
would result in extreme hardship to the citizen or lawfully resident spouse or 
parent of such alien. 

The rL4O notes that the applicant is also inadmissible under section 212(a)(9)(C) of the Act as an 
aliei; -who after being unlawfully present in the United Stated for more than one year, re-entered the 
IJrlitec! States without being admitted. 

Section 2 i Z(a)(9) of the Act states in pertinent part: 

(C) Aliens unlawfully present after previous immigration violations.- 

(i) In general.-Any alien who- 

(I) has been unlawfully present in th.e United States for an 
aggregate period of more than 1 year, or 

(11) has been ordered removed under section 235(b)(l), 
section 240, or any other provision of law, and who enters 
or attempts to reenter the United States without being 
admitted is inadmissible. 

(ii) Exception.- Clause (i) shall not apply to an alien seeking admission 
more than 10 years after the date of the alien's last departure from the 
United States if, prior to the alien's reembarkation at a place outside the 
United States or attempt to be readmitted from a foreign contiguous 
territory, the Secretary has consented to the alien's reapplying for 
admission. The Secretary, in the Secretary's discretion, may waive the 
provisions of section 212(a)(9)(C)(i) in the case of an alien to whom the 
Secretary has granted classification under clause (iii), (iv), or (v) of 
section 204(a)(l)(A), or classification under clause (ii), (iii), or (iv) of 
section 204(a)(l)(B), in any case in which there is a connection between--- 



(I)  the alien's having been battered or subjected to extreme cnelty; 
and 

(2) the alien's-- 

(A) removal; 

(€3) departure from the United States; 

(C) reentry or reentries into the United States; or 

(D) attempted reentry into the United States. 

Alth~ugh, the applicant is inadmissible under section 212(a)(9)(C)(i) of the Act, this ground of 
inadinissibility is not overcome by an approval of an Application for Waiver of Ground of 
Inadmissibility (Form I-601), but requires an Application for Permission to Reapply for Admission 
(Form 1-2 12) be submitted and approved. An alien who is inadmissible under section 2 12(a)(9)(C)(i) 
ofthe Act may not submit a Form 1-212, unless more than I0 years have elapsed since the date of the 
a!icr,'s last departure from the United States and the applicant has been outside the United States for 
ten years. See Mutter G J ~  Torres-Gurciu, 23 2&N Dec. 866 (BIA 2006). Thus. to avoid 
l~~adrnissibility under section 21 2(a)(9)(C) of the Act, it must be the case that the applicant has beer1 
~utside the United States for ten years and the Service has granted the applicant permission to 
reapply for admission. In the present matter. the applicant is still residing in the United States. He is 
currently statutorily ineligible co apply for permission to reapply tor admission. Therefore, the 
applicant must leave the Unitcd States and after he has been outside the United States for ten years, 
he will be required to submit a Form 1-212 for admission to the United States. 

Nonetheless, the applicant is currently eligible to apply for a waiver of the ground of inadmissibility 
under 212(a)(9)(B) of the Act. 

A section 212(a)(9)(B)(v) waiver of the bar to admission resulting from section 2 12(a)(9)(B)(i)(II) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the U.S. 
citizen or lawfully residerit spouse andlor parent of the applicant. Hardship the alien experiences or 
his children experience due to separation is not considered in section 212(a)(9)(B)(v) waiver 
proceedings unless it causes hardship to the applicant's U.S. citizen or lawfully permanent resident 
spouse and/or parent. 

The concept of extreme hardship to a qualifying relative "is not . . . fixed arid inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cewuntes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cewantes-Gonzalez, the Board of Immigration Appeals set forth a list of non-exclusive factors 
relevant to determining whether an applican~ has established extreme hardship to a qualifying 
relative pursuant to section 212(i) of the Act. These factors include, with respect to the qualifying 
relative, the presence of family ties to U.S. citizens or lawful permanent residents in the United 
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States, family ties outside the United States, country conditions where the qualifying relative would 
reiocate and family ties in that country, the financial impact of departure, and significant health 
conditions, particularly where there is diminished availability of medical care in the country to 
which the q~~alifying relative would relocate. Id. at 566. 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality 
and determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. 

iwutter of 0-J-0-, 21 I&N Dec. 381, 383 (BIA 1996) (citations omitted). Once extreme hardship is 
es~ablished, it is but one hvorable factor to be considered in the determination of whether the 
Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 1996). 

The AAO notes that extreme hardship to the applicant's spouse must be established in the event that 
shs resides in Mexico and in the event that she resides in the United States, as she is not required to 
r ~ s i d e  outside of the United States based on the denial of the applicant's waiver request. The AAO 
will consider the relevant factors in adjudication of this case. 

Co~lnscl states that the applicant's spouse would suffer extreme hardship as a result of the 
appll.cant7s inadmissibility in the form of immense stress and psychological difficulties. Cozlnsel's 
b'rief, dated August 15, 2006. Counse! also states that the applicant's children are very young and 
would also suffer extreme hardship if removed from the United States. Counsel states that both 
children are solely dependant on their father for support. Counsel asserts that the applicant's faniily 
would be etnotionally and psychologically impacted if the applicant is removed to Mexico and the 
family is separated. Id. 

The applicant's states that his family is the most important part of his life and that without his 
support they would not be able to afford rent and food. '4pplicant's Statement, dated August 7,2006. 
T i e  applicant states that he thinks his family would suffer morally and economically by being apart. 
Id. The applicant's spouse states that her family is a very close family and that she cannot imagine 
how her children will suffer if their father has to leave the country. Spouse's Statement, dated August 
7 ,  2006. She states that without the applicant she would not be able to give her children attention, 
education, and a house. She states that it would be very sad if her children were to grow up far away 
from their father. The applicant's spouse also states that the applicant's parents would suffer because 
he helps them with everything. Id. In addition to this statement, the applicant's spouse submitted a 
statement with the initial filing of the waivzr application. In this statement, she asserts that she and 
her child would suffer greatly and it would be impossible for them to survive without the applicant's 
ernotional and financial support. Spouse's Statement, undated. She states that the applicant's income 
pays for the mortgage, insurance, car and utilities. She states that her income pays for childcare, 
groceries and other small expenses. She also states that most importantly, she and her daughter 
would miss the applicant. Again, the applicant's spouse states that the applicant's parents and 
siblings need him for financial and emotional support. Id. 
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The record contains letters fron~ family members. A letter from the applicant's sister-in-law states 
that if the applicant is returned to Mexico her sister will have a very difficult time raising her 
children by herself. L e t t e r . f r o m ,  dated August 11, 2006. Another family ietter, from 
the applicant's brother, attests to the applicant's good character. A letter from the applicant's friend, 

, states that if the applicant has to leave his family his children would be greatly 
affected. Letter from dated August 11, 2006. She states that his children are only three 
y:ars old and two and a half months old and she is afraid that if the applicant is removed his children 
will not remember him. She states that it would be incredibly difficult to relocate the family to 
PAexico where they would not have a home or employment. She states that it wouldalso not be good 
for the applicant's spouse to fly back and forth to Mexico to keep the family close together. She 
asserts that to have frequent visits the family would suffer financially and the children would miss 
parts of their education. Id. In her letter, - also attests to the applicant's good character. 

Reports on country conditions in Mexico were submitted on appeal. Various articles were submitted 
* pertaining to Mexico's high rate of unemployment. The applicant also submitted the 2005 State 

Department Country Report on Human Rights Practices in Mexico. The report states that the 
Mexican government generally respected hnd promoted human rights and cited reports of specific 
hliman rights violations. 

Flnancral documentation in the record shows that the applicant's spouse earns approximately $700 to 
$900 per two-week pay period and the applicant earns approximately $600 to $800 per week. W-2 
Wzge and Tax Statements show that the applicant earned $53,576.13 and the applicant's spoiise 
canled $28,323 in 2004. The record also shows that the applicant and his spouse have a $205,000 
nortgage, which they pay $1,089.06 per month. A federal tax return indicates that the applicant and 
his spoiise earned $81,899 in 2004. 'The record also contains documentation for a car loan with South 
Coast Toyota showing that the applicant and his spouse have a car loan of $30,957.84 for a new 
Toyota Tundra they purchased in 2004. 

The AAO notes that the current record does not support a finding that the applicant's spouse will 
suffer extreme hardship as a result of the applicant's inadmissibility. Hardship claims concerning the 
applicant's children will not be considered in the applicant's case because the record does not show 
that hardship to the children is causing hardship to the applicant's U.S. citizen spouse. Furthermore, 
the record does not indicate that the applicant's parents are U.S. citizens and/or lawful permanent 
resiclcnts, so any hardship to the applicant's parents cannot be considered in this waiver application. 
Finally, with the exception of a brief statement by a family friend, the applicant makes no claims 
regarding relocation to Mexico being a hardship to his spouse. Thus, the AAO finds that the 
applicant has not shown that his spouse will suffer extreme hardship as a result of his 
inadmissibility. 

U.S. court decisions have repeatedly held that the common results of deportation or exclusion are 
insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For 
example, Matter of Pilch, 21 I&N Dec. 627 (BIA 1996), held that emotional hardship caused by 
severing family and community ties is a common result of deportation and does not constitute 



extreme hardship. In addition, Perez v. INS, 96 F.3d 390 (9th Cir. 1996), held that the common 
results of deportation are insufficient to prove extreme hardship and defined extreme hardship as 
hardship that was unusual or beyond that which would normally be expected upon deportation. 
r'-lassa,kz v. INS, supra, held further that the uprooting of family and separation from friends does not 
necesrarily amount to extreme hardship but rather represents the type of inconvenience and hardship 
experienced by the families of most aliens being deported. 

A review of the documentation in the record fails to establish the existence of extreme hardship to 
the applicant's spouse caused by the applicant's inadmissibility to the United States. Having found 
the applicant statutorily ineligible for relief, no purpose would be served in discussing whether he 
rnerits a waiver as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 21 2(a)(9)(B) of 
the Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the 
Act, 8 U.S.C. 5 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


