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ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 



DISCUSSION: The waiver application was denied by the Director, California Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The matter will be remanded to 
the Director to request a section 212(e) waiver recommendation from the Director, U.S. Department 
of State (DOS), Waiver Review Division (WRD). 

The record reflects that the applicant, a native and citizen of India, obtained J-1 nonimmigrant 
exchange status in 2005 to participate in graduate medical training. He is thus subject to the 
two-year foreign residence requirement under section 2 12(e) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. 8 1182(e). The applicant presently seeks a waiver of his two-year foreign 
residence requirement, based on the claim that his U.S. citizen spouse and child, born in 2009, would 
suffer exceptional hardship if they moved to India temporarily with the applicant and in the 
alternative, if they remained in the United States while the applicant fulfilled the two-year foreign 
residence requirement in India. 

The director determined that the applicant had failed to establish that a qualifying relative would 
experience exceptional hardship if the applicant fulfilled his two-year foreign residence requirement 
in India. Director 's Decision, dated February 17,20 10. The application was denied accordingly. 

In support of the appeal, counsel for the applicant submits a brief, dated March 29, 2010, and 
referenced exhibits. The entire record was reviewed and considered in rendering this decision. 

Section 2 12(e) of the Act states in pertinent part that: 

No person admitted under section 10 1 (a)(15)(J) or acquiring such status after 
admission 

(i) whose participation in the program for which he came to the United States 
was financed in whole or in part, directly or indirectly, by an agency of the 
Government of the United States or by the government of the country of his 
nationality or his last residence, 

(ii) who at the time of admission or acquisition of status under section 
101(a)(15)(J) was a national or resident of a country which the Director of the 
United States Information Agency, pursuant to regulations prescribed by him, 
had designated as clearly requiring the services of persons engaged in the field 
of specialized knowledge or skill in which the alien was engaged, or 

(iii) who came to the United States or acquired such status in order to receive 
graduate medical education or training, shall be eligible to apply for an 
immigrant visa, or for permanent residence, or for a nonimmigrant visa under 
section 10 1 (a)(] 5)(H) or section 10 1 (a)(15)(L) until it is established that such 
person has resided and been physically present in the country of his nationality 
or his last residence for an aggregate of a least two years following departure 
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from the United States: Provided, That upon the favorable recommendation of 
the Director, pursuant to the request of an interested United States Government 
agency (or, in the case of an alien described in clause (iii), pursuant to the 
request of a State Department of Public Health, or its equivalent), or of the 
Commissioner of Immigration and Naturalization [now, Citizenship and 
Immigration Services (CIS)] after he has determined that departure from the 
United States would impose exceptional hardship upon the alien's spouse or 
child (if such spouse or child is a citizen of the United States or a lawfully 
resident alien), or that the alien cannot return to the country of his nationality 
or last residence because he would be subject to persecution on account of 
race, religion, or political opinion, the Attorney General [now the Secretary, 
Homeland Security (Secretary)] may waive the requirement of such two-year 
foreign residence abroad in the case of any alien whose admission to the 
United States is found by the Attorney General (Secretary) to be in the public 
interest except that in the case of a waiver requested by a State Department of 
Public Health, or its equivalent, or in the case of a waiver requested by an 
interested United States government agency on behalf of an alien described in 
clause (iii), the waiver shall be subject to the requirements of section 214(1): 
And provided further, That, except in the case of an alien described in clause 
(iii), the Attorney General (Secretary) may, upon the favorable 
recommendation of the Director, waive such two-year foreign residence 
requirement in any case in which the foreign country of the alien's nationality 
or last residence has furnished the Director a statement in writing that it has no 
objection to such waiver in the case of such alien. 

In Matter of Mansour, 11 I&N Dec. 306 (BIA 1965), the Board of Immigration Appeals stated that, 
"Therefore, it must first be determined whether or not such hardship would occur as the consequence 
of her accompanying him abroad, which would be the normal course of action to avoid separation. 
The mere election by the spouse to remain in the United States, absent such determination, is not a 
governing factor since any inconvenience or hardship which might thereby occur would be self- 
imposed. Further, even though it is established that the requisite hardship would occur abroad, it 
must also be shown that the spouse would suffer as the result of having to remain in the United 
States. Temporary separation, even though abnormal, is a problem many families face in life and, in 
and of itself, does not represent exceptional hardship as contemplated by section 2 12(e), supra." 

In Keh Tong Chen v. Attorney General of the United States, 546 F .  Supp. 1060, 1064 (D.D.C. 1982), 
the U.S. District Court, District of Columbia stated that: 

Courts deciding [section] 212(e) cases have consistently emphasized the 
Congressional determination that it is detrimental to the purposes of the program and 
to the national interests of the countries concerned to apply a lenient policy in the 
adjudication of waivers including cases where marriage occurring in the United 
States, or the birth of a child or children, is used to support the contention that the 
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exchange alien's departure from his country would cause personal hardship. Courts 
have effectuated Congressional intent by declining to find exceptional hardship unless 
the degree of hardship expected was greater than the anxiety, loneliness, and altered 
financial circumstances ordinarily anticipated from a two-year sojourn abroad." 
(Quotations and citations omitted). 

The first step required to obtain a waiver is to establish that the applicant's U.S. citizen spouse 
and/or child would experience exceptional hardship if they resided in India for two years with the 
applicant. In a declaration, the applicant contends that his U.S. citizen spouse and child would suffer 
emotional, medical and financial hardship were they to relocate to India to reside with the applicant 
for a two-year period. He notes the poor environmental conditions, including pollutants and disease, 
substandard medical care, the high level of terrorist activity, crime and violence, in general and - - 
specifically against physicians, and the inability to obtain gainful employment to maintain his 
family's quality of living. Afldavit o j  dated June 14, 2009. 

To support the medical hardships referenced by the applicant, a letter has been provided by = 
. a practicing physician in India. confirms that hygiene and medical 
care are "really poor in India .... [Mly own niece who was 4 months old healthy child and . - - -. 

succumbed to poor medical care available in India. She initially got sick with just a minor upper 
respiratory infection.. . . She could not recover.. .and her situation continued to worsen.. . . After 
being treated for 3 days she was brought home as the quality of medical care was not satisfactory at 
the hospital. However, she continued to get fever at home despite being on the antibiotics and she 
was admitted again this time to a different hospital.. .. I contacted [the applicant] in the 
U.S.. ... [Tlhey suggested a work up for Congenital Rubella Syndrome. The Rubella PCR which a 
primary test to diagnose Congenital Rubella Syndrome was not available immediately and I was 
informed that it will take at least 4 weeks to just obtain the test results. More ever, I found later that 
my sister's (my niece's mother) obstetrician had not even vaccinated her during the pregnancy for 
Rubella which could have prevented the infection to my niece. My niece continued to deteriorate 
and eventually died of respiratory complications still waiting for the rubella PCR test to come 
back.. .. I certainly believe the outcome definitely would have been different and she would have 
received timely treatment if she was cared for in US. This whole episode highlights the poor quality 
of care in India and unavailability of basic necessary medical tests which can be life saving at critical 
times. There are several other communicable diseases which are prevalent in India like Malaria, 
Dengue, Filariasis, Japanese Encephalitis and Leishmaniasis which pose serious threat to health 
among children.. . . What happened to my niece could very well happen to any child.. . . Since they 
[the applicant's spouse and child] have been living in United States for a long time it is very possible 
that they have lost immunity to fight even the common respiratory and diarrheal diseases which are 

in this part of the world" Letter from , Department of 
Internal Medicine, Civil Hospital, India, dated March 17,20 10. 

The U.S. Department of State corroborates the applicant's and statements regarding - 
substandard health care in India. Country specrfic Information-India, US .  Department 07 State, 
dated February 17,20 10. 



Moreover, a letter has been provided confirming the financial hardships the applicant's spouse and 
child would face in India due to the applicant's inability to obtain gainful employment in India, in 
light of a saturation of physicians and low wages. Letterfrom @ 
Director, Medical Services, Janana Medical Center, India, dated May 1,2009. 

Furthermore, counsel has provided extensive documentation to support the applicant's assertions 
regarding the problematic country conditions in India, including poor environmental conditions, high 
crime, terrorist activity, anti-American sentiment, a substandard economy and the targeting of 
physicians and their families living in India. 

Finally, the AAO notes that the U.S. Department of State has issued a Travel Alert for U.S. citizens 
intending to travel to India. As the U.S. Department of State notes, in pertinent part: 

The Department of State alerts U.S. citizens to ongoing security concerns 
in India. The U.S. government continues to receive information that 
terrorist groups may be planning attacks in India. The February 2010 
bombing in Pune and the November 2008 attacks in Mumbai provide a 
vivid reminder that hotels, markets, trains and other public places in India 
are especially attractive targets for terrorist groups. Terrorists and their 
sympathizers have demonstrated their willingness and capability to attack 
targets where U.S. citizens or Westerners are known to congregate or 
visit. This replaces the Travel Alert dated January 29, 2010, to note the 
February 201 0 bombing in Pune, and expires on May 30,20 10. 

U.S. citizens are urged always to practice good security, maintain a 
heightened situational awareness and a low profile. U.S. citizens are 
advised to monitor local news reports and consider the level of security 
present when visiting public places, including religious sites, or choosing 
hotels, restaurants, entertainment and recreation venues. 

Travel Alert, US. Department of State, dated April 1 6,20 1 0. 

Based on the problematic country conditions, including terrorist activity, the targeting of physicians, 
substandard health care, safety and environmental concerns and financial hardship due to the 
applicant's inability to find gainful employment to support his family, the AAO concludes that the 
applicant's U.S. citizen spouse and child would experience exceptional hardship were they to 
accompany the applicant to India for a two-year period. 

The second step required to obtain a waiver is to establish that the applicant's U.S. citizen spouse 
andlor child would suffer exceptional hardship if they remained in the United States during the 
period the applicant resides in India. In a declaration, the applicant's spouse asserts that she suffers 
from a generalized anxiety disorder, which is treated with psychotherapy and medication but were 
her spouse to relocate abroad for a two-year period, her mental health condition would worsen, as 
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her spouse is her pillar of support. In addition, the applicant's spouse contends that she would suffer 
financial hardship were her spouse to relocate abroad temporarily, as she is dependent on her 
spouse's income as she was laid off and has been unable to obtain gainful employment. Moreover, 
she notes that were her husband to relocate abroad, she would be forced to become primary 
caregiver to a young child, while suffering from her own mental health disorder and her mother's 
diagnosis of Cervical Spondylosis, thereby causing her hardship. Letter from dated 
November 19,2009. 

In support, letters have been provided from the applicant's spouse's treating physician, - 
confirming that the applicant's spouse is under his care for Generalized Anxiety Disorder. & further notes that additional stressors, including the applicant's spouse's mother's illness, 

her own job loss, and the applicant's relocation to India, are worsening the applicant's spouse's 
mental health condition. concludes that the applicant's spouse "needs the financial and 
emotional support of her husband [the applicant], and to remove him from her environment in the 
patient's current circumstances would further impair her ability to obtain the support she desperately 
needs. This will also interfere with her ability to cope with the stressors affecting her Anxiety 
Disorder.. .." Lettersfrom dated May 29,2009 and March 23,2010. 

In addition, a letter has been provided confirming the applicant's spouse's mother's medical 
dia nosis of Cervical Spondylosis and past unilateral masectomy due to Breast Cancer. Letterfrom - , dated May 29,2009. 

Moreover, financial documentation has been submitted, including monthly budgets, establishing the 
applicant's contributions to the finances of the household. In addition, as noted above, counsel has 
submitted documentation establishing the difficulties the applicant would face in obtaining gainful 
employment in India. Said documentation corroborates the applicant's spouse's assertion that 
without the applicant's U.S. income, she will suffer financial hardship. Finally, evidence 
establishing that the applicant's spouse has been unable to obtain gainful employment has been 
provided by counsel. Email Correspondence Between Applicant S Spouse and Hiring Managers, 
November 2008. 

Based on the totality of the circumstances, the AAO concurs with the director that the applicant's 
U.S. citizen spouse and child would experience exceptional hardship if they remained in the United 
States while the applicant relocated to India to comply with his two-year foreign residency 
requirement. The applicant's spouse would be required to assume the role of primary caregiver to a 
young child, while helping care for her sick mother, while suffering from mental health issues. Such 
a predicament would cause the applicant's spouse emotional hardship. In addition, due to the lack of 
job opportunities for the applicant's spouse in the United States since her lay off, and the applicant's 
inability to obtain gainful employment in India to help support his family in the United States, the 
applicant and her child would suffer exceptional financial hardship. 

The AAO thus concludes that the applicant has established that his U.S. citizen spouse and child 
would experience exceptional hardship were they to relocate to India and in the alternative, were 



they to remain in the United States without the applicant, for the requisite two-year term. The 
evidence in the record establishes the hardship the applicant's spouse and child would suffer if the 
applicant temporarily departed the U.S. would go significantly beyond that normally suffered upon 
the temporary separation of families. 

The burden of proving eligibility for a waiver under section 212(e) of the Act rests with the 
applicant. See section 291 of the Act, 8 U.S.C. 5 1361. The AAO finds that in the present case, the 
applicant has met his burden. The appeal will therefore be sustained. The AAO notes, however, that 
a waiver under section 212(e) of the Act may not be approved without the favorable 
recommendation of the DOS. Accordingly, this matter will be remanded to the director so that he 
may request a DOS recommendation under 22 C.F.R. fj 514. If the DOS recommends that the 
application be approved, the secretary may waive the two-year foreign residence requirement if 
admission of the applicant to the United States is found to be in the public interest. However, if the 
DOS recommends that the application not be approved, the application will be re-denied with no 
appeal. 

ORDER: The matter will be remanded to the Director to request a section 212(e) waiver 
recommendation from the Director, U.S. Department of State, Waiver Review Division. 


