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DISCUSSION: The Field Office Director, Cleveland, Ohio denied the Application for Permission to 
Reapply for Admission into the United States after Deportation or Removal (Form 1-212) and it is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of El Salvador who, on December 16, 2003, was placed into 
immigration proceedings for having entered the United States without inspection on December 15, 
2003. The amlicant failed to urovide immiaation officers with his true identitv. The auulicant was x L w 

initially placed into immigration proceedings under the name I! ' A ll with 
November 23, 1987, as a date of birth and Guatemala as place of birth. During the proceedings this 
misinformation was corrected. Immigration proceedings were placed on hold while the applicant filed a 
Petition for Amerasian, Widow(er), or Special Immigrant (Form 1-360). On October 20,2005, the Form 
1-360 was denied. On November 27,2007, the immigration judge denied the applicant's applications for 
asylum, withholding of removal, convention against torture and voluntary departure. The immigration 
judge ordered the applicant removed fiom the United States. The applicant filed an appeal with the 
Board of Immigration Appeals (BIA). On May 6, 2008, the applicant filed the Form 1-212 indicating 
that he resided in the United States. On February 17, 2009, the BIA dismissed the applicant's appeal. 
The applicant is inadmissible under section 212(a)(9)(A)(ii) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. 5 1182(a)(9)(A)(ii). He seeks permission to reapply for admission into the United 
States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. 5 1182(a)(9)(A)(iii) in order to reside in 
the United States as a lawful permanent resident pursuant to an approved Petition for Alien Worker 
(Form I- 140). 

The field office director determined that the applicant would be required to depart the United States 
prior to becoming a lawful permanent resident and would become inadmissible to the United States 
pursuant to section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. 5 1182(a)(9)(B)(i)(II), for accruing 
unlawful presence for more than one year and seeking admission within ten years of his last 
departure. The field office director determined that no purpose would be served adjudicating the 
Form 1-212 because the applicant had no qualifying family members on which to base a waiver 
request under section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 5 1182(a)(9)(B)(v). The field office 
director denied the Form 1-2 12 accordingly. See Field Office Director 's Decision dated February 1 0, 
2009. 

On appeal, counsel contends that the applicant has not accrued more than one year of unlawful 
presence in the United states.' Counsel contends that the reasons for the field office director's denial 
of the applicant's application for permission to reapply is unrelated and outside the scope of the 
application.* Counsel contends that the favorable factors clearly outweigh the negative factors in the 

' The AAO finds that the applicant has accrued more than one year of unlawful presence in the United States. While an 
application for asylum would normally protect an individual from accruing unlawful presence, the record reflects that the 
applicant has been employed in the United States prior to the approval of his work authorization, which was valid from 
March 13, 2008 until March 12, 2009. While the applicant was a minor at the time of his entry the applicant started to 

accrue unlawful presence as of the date of his eighteenth birthday, which occurred on December 5,  2004, since he 
worked without authorization. 
2 While, the AAO finds that, since the applicant has not yet departed the United States, he is not currently inadmissible 
pursuant to 212(a)(9)(B)(i)(II) of the Act, the AAO notes that, if the applicant departs in order to consular process his 

immigrant visa and then becomes admissible under section 212(a)(9)(B)(i)(II) of the Act, the Form 1-212 should be 
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applicant's case. See Counsel's Brie& dated April 9, 2009. In support of her contentions, counsel 
submits only the referenced brief and copies of documentation previously provided. The entire 
record was considered in rendering a decision in this case. 

Section 212(a) of the Act provides in pertinent part: 

(6) Illegal entrants and immigration violators.- 
(A) ALIENS PRESENT WITHOUT admission or parole.- 

(i) In general.-An alien present in the United States without being 
admitted or paroled, or who arrives in the United States at any 
time or place other than as designated by the Attorney General, 
is inadmissible. 

(ii) Exception for certain battered women and children.-Clause (i) shall 
not apply to an alien who demonstrates that- 

(I) the alien qualifies for immigrant status under subparagraph 
(A)(iii), (A)(iv), (B)(ii), or (B)(iii) of section 204(a)(l) 

(11) (a) the alien has been battered or subjected to extreme cruelty 
by a spouse or parent, or by a member of the spouse's or 
parent's family residing in the same household as the alien and 
the spouse or parent consented or acquiesced to such battery or 
cruelty, or (b) the alien's child has been battered or subjected to 
extreme cruelty by a spouse or parent of the alien (without the 
active participation of the alien in the battery or cruelty) or by a 
member of the spouse's or parent's family residing in the same 
household as the alien when the spouse or parent consented to 
or acquiesced in such battery or cruelty and the alien did not 
actively participate in such battery or cruelty, and 

(111) there was a substantial connection between the battery or 
cruelty described in subclause (I) or (11) and the alien's 
unlawful entry into the United States. 

Section 2 12(a)(9) of the Act states in pertinent part: 

(A) Certain aliens previously removed.- 

(i) Arriving aliens.- Any alien who has been ordered removed 
under section 235(b)(1) or at the end of proceedings under 

denied if the applicant continues to have no qualifying family members for a waiver under section 2 12(a)(9)(B)(v) of the 

Act, as no purpose would be served in adjudicating the Form 1-212. See Matter of Martinez-Torres, 10 I&N Dec. 776 

(Reg. Comm. 1964). 



section 240 initiated upon the alien's arrival in the United 
States and who again seeks admission within five years of 
the date of such removal (or within 20 years in the case of 
a second or subsequent removal or at any time in the case 
of an alien convicted of an aggravated felony) is 
inadmissible. 

(ii) Other aliens.-Any alien not described in clause (i) who- 
(I) has been ordered removed under section 240 or any 

other provision of law, or 
(11) departed the United States while an order of 

removal was outstanding, and who seeks admission 
within 10 years of the date of such alien's departure 
or removal (or within 20 years of such date in the 
case of a second or subsequent removal or at any 
time in the case on a alien convicted of an 
aggravated felony) is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date of 
the alien's reembarkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the Secretary has consented to the alien's 
reapplying for admission. 

The AAO notes that an exception to section 212(a)(6)(A)(i) of the Act is available to individuals 
classified as battered spouses under the cited sections of section 204 of the Act. See 8 U.S.C. 
9 1154. There are no indications in the record that the applicant is or should be classified as such. 
The record reflects that the applicant has an approved Form I-140.~ The record reflects that the 
applicant has been substituted as the beneficiary under a Form 1-140 which was filed prior to April 
30, 2001; however, the applicant does not meet the physical presence in the United States 
requirements that would render his inadmissibility moot pursuant to section 245(i) of the ~ c t . ~  
Aliens present within the United States without admission or parole are statutorily ineligible for a 
waiver of inadmissibility. Therefore, if an alien is present in the United States without admission or 
parole, and seeks to adjust his status, the alien is subject to a permanent ground of inadmissibility. 

Matter of Martinez-Torres, 10 I&N Dec. 776 (Reg. Comm. 1964) held that an application for 
permission to reapply for admission is denied, in the exercise of discretion, to an alien who is 

3 The AAO notes that the evidence in the record to establish the applicant's experience, which is required for approval of 
the Form 1-140, may be fraudulent. The employment letter that he submitted in support of the experience he listed on 
the labor certification application indicates that the applicant worked from the ages of 12 to 15 for a restaurant. 
However, the applicant testified before the immigration court that he worked for his father as a farmer, and his testimony 
before the court implied that he was not employed in any other field than as a farmer for his father. Additionally, the 
applicant did not list employment as a restaurant cook in El Salvador on his application for asylum. 
4 The AAO notes that the record reflects that the applicant has not entered the United States at any time prior to his entry 
in 2003, therefore, he was not present in the United States on December 21, 2000, which is a requirement for adjustment 
of status under section 245(i) of the Act. 



mandatorily inadmissible to the United States under another section of the Act, and no purpose 
would be served in granting the application. 

As an adjustment of status applicant, the applicant would be subject to the provisions of section 
212(a)(6)(A)(i) of the Act based upon his presence in the United States without admission or parole. 
If he processes his immigrant visa through the consulate overseas, the applicant would be subject to 
the provision of section 212(a)(g)(B)(i)(II) of the Act due to his unlawful presence. Both of these 
provisions are very specific and applicable. Therefore, no purpose would be served in the favorable 
exercise of discretion in adjudicating the application to reapply for admission into the United States 
under section 212(a)(g)(A)(iii) of the Act. As the applicant is and would be statutorily inadmissible 
to the United States, the appeal will be dismissed as a matter of discretion. 

ORDER: The appeal is dismissed. 


