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ON BEHALF OF APPL1C:ANT: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). 

hn F. Grissom, Acting Chief 
Vdministrative Appeals Office 
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DISCUSSION: The District Director, New York City, New York, denied the Application for 
Permission to Reapply for Admission into the United States after Deportation or Removal (Form 
1-212) and it is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Peru who, on December 5, 1985, was placed into immigration 
proceedings after he entered the United States without inspection in May 1985. On December 1, 
1986, the immigration judge granted the applicant voluntary departure until March 1, 1987. The 
applicant failed to surrender for removal or depart from the United States, thereby changing the 
voluntary departure to a final order of removal. On March 3, 1987, the applicant departed the United 
States and returned to Peru. On Julv 15. 1988. the amlicant was  laced into irnmimation ~roceed in~s  

I I V " 
under the name " "  an alias he provided to immigration officers upon his 
apprehension, for entering the United States without inspection on July 12, 1988. On October 3, 1988, 
the immigration judge administratively closed the proceedings against the applicant under the name 
' because the applicant failed to appear for his immigration hearing. On 
August 8, 1992, the applicant married his then lawful permanent resident spouse, - - in New York. On October 23, 1992, f i l e d  a Petition for Alien Relative (Form 
1-130) on behalf of the applicant, which was approved on November 2, 1992. On November 16, 1993, 
the applicant was admitted to the United States as an alien in transit through the United States. The 
applicant overstayed his transit status, which expired on December 14, 1993. On June 14, 1996, Ms. 

b e c a m e  a naturalized U.S. citizen. On June 18, 1996, the applicant filed an Application to 
Register Permanent Residence or Adjust Status (Form I-485), based on the approved Form 1-130. On 
an unknown date the applicant departed the United States and reentered the United States utilizing an 
,4dvance Parole Document (Form 1-5 12) on August 21, 2000. During an interview in connection 
with the Form 1-485, the applicant testified that he had never been arrested, been in immigration 
proceedings or been ordered removed from the United States. On February 28,2001, the Form 1-485 
was denied because the applicant was found to be inadmissible pursuant to section 2 12(a)(6)(C)(i) of 
the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1182(a)(6)(C)(i), for attempting to obtain 
immigration benefits by fraud or willful misrepresentation of a material fact by concealing his prior 
removal. On an unknown date the applicant again departed the United States and reentered the United 
States utilizing the Form 1-512, which the applicant had been informed was now void due to the 
denial of the Form 1-485, on March 12, 2001. On July 25, 2003, the applicant filed a second Form 
1-485, accompanied by a second Form 1-1 30. On July 21, 2004, the applicant filed an Application for 
Waiver of Grounds of Inadmissibility (Form 1-601). On June 15, 2005, the 1-130 was approved. On 
the same day, the Form 1-485 and Form 1-601 were denied. On July 14,2005, the applicant filed the 
Form 1-212. The applicant is inadmissible under section 212(a)(9)(A)(ii) of the Act, 8 U.S.C. 
5 1182(a)(9)(A)(ii) and seeks permission to reapply for admission into the United States under 
section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. 5 1182(a)(9)(A)(iii) in order to reside in the United 
States with his U.S. citizen spouse, two U.S. citizen children and one U.S. citizen stepchild. 

The district director determined that the applicant did not warrant a favorable exercise of discretion 
and denied the Form 1-2 12 accordingly. See District Director ',s Decision dated June 17, 2008. 

On appeal, counsel contends that the director erred in finding that the applicant did not warrant a 
favorable exercise of discretion. See Counsel's BrieJ; dated August 12, 2008. In support of her 
contentions, counsel submits the referenced brief, affidavits and letters from the applicant, his family 



and friends, financial documents, medical documentation, school records and a country condition 
report. The entire record was reviewed in rendering a decision in this case. 

Section 2 12(a)(6)(C) of the Act provides, in pertinent part: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, 
seeks to procure (or has sought to procure or has procured) a visa, 
other documentation, or admission into the United States or other 
benefit provided under this Act is inadmissible. 

(iii) Waiver authorized. - For provision authorizing waiver of clause (i), 
see subsection (i). 

Section 212(i) of the Act provides: 

(1) The Attorney General [now the Secretary of Homeland Security 
(Secretary)] may, in the discretion of (the Attorney General [Secretary], 
waive the application of clause (i) of subsection (a)(6)(C) in the case of an 
alien who is the spouse, son or daughter of a United States citizen or of an 
alien lawfully admitted for permanent residence, if it is established to the 
satisfaction of the Attorney General [Secretary] that the refusal of 
admission to the United States of such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of 
such an alien. 

In a separate proceeding, the district director found the applicant inadmissible pursuant to section 
212(a)(6)(C)(i) of the Act and ineligible for a waiver pursuant to section 212(i) of the Act. See 
District Director's Decision on Form 1-601, June 15, 2005. The applicant failed to timely file an 
appeal of the district director's denial of the Form 1-601 .' 
When a11 inadmissible alien files both the Form 1-601 and the Form 1-212, the Adjudicator's Field 
Manual, provides the following guidance: 

Chapter 43 Consent to Reapply After Deportation or Removal 

43.2 Adjudication Process: 

(c) Of course, an alien might be applying for both consent to reapply 
and a waiver of inadmissibility, provided the particular ground(s) of 

' The AAO notes that counsel filed a motion to reopen the applicant's application to adjust status with an amended Form 

1-601 and multiple inquiries about the motion to reopen. However, the record does not reflect that a filing fee for the 

motion to reopen was ever submitted to or received by U.S. Citizenship and Immigration Services (USCIS). As such, the 

motion to reopen was improperly filed and the district director's denial of the Form 1-485 and Form 1-601 is final. 
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inadmissibility applying to the alien are waivable. If the alien has filed 
both applications (Forms 1-2 12 and 1-601), adjudicate the waiver 
application first. If the Form 1-601 waiver is approved, then consider 
the Form 1-212 on its merits; if the Form 1-601 is denied (and the 
decision is final), deny the Form 1-212 since its approval would serve 
no purpose. 

Moreover, Mutter of Martinez-Torres, 10 I&N Dec. 776 (Reg. Comm. 1964), held that an 
application for permission to reapply for admission is denied, in the exercise of discretion, to an 
alien who is mandatorily inadmissible to the United States under another section of the Act, and no 
purpose would be served in granting the application. 

In that the district director has found the applicant to be ineligible for a waiver of inadmissibility 
under section 212(i) of the Act and the applicant failed to file a timely appeal, no purpose would be 
served in the favorable exercise of discretion in adjudicating the application to reapply for admission 
into the 'IJnited States under section 212(a)(9)(A)(iii) of the Act. Accordingly, the appeal of the 
district director's denial of the Form 1-212 will be dismissed as a matter of discretion. 

ORDER: The appeal is dismissed. 


