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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 9 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). 
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DISCUSSION: The District Director, Houston, Texas denied the Application for Permission to 
Reapply for Admission into the United States after Deportation or Removal (Form 1-212) and the 
Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is now before the 
AAO on a motion to reopen. The motion to reopen is granted. The order dismissing the appeal will 
be affirmed. 

The applicant is a native and citizen of Iran who initially entered the United States on an F-2 
nonimmigrant visa on July 2, 1985. On July 29, 1988, the applicant's father filed a Request for 
Asylum in the United States (Form I-589), including his wife and two children. On May 17, 1989, 
an Order to Show Cause (OSC) was issued against the applicant. On May 4, 1990, an immigration 
judge denied the Form 1-589, but granted the applicant's family voluntary departure. On May 9, 
1990, the applicant's father filed an appeal with the Board of Immigration Appeals (BIA). On April 
22, 1994, the applicant was granted deferred adjudication for credit card abuse and was sentenced to 
five (5) years probation. On August 15, 1995, the applicant was convicted of theft, a third degree 
felony, and was sentenced to 30 days in jail. On the same day, a motion to terminate deferred 
adjudication was filed in the applicant's credit card abuse case because of his theft conviction. The 
BIA remanded the applicant's immigration case back to the immigration judge and the applicant 
applied for Suspension of Deportation (Form I-256A) on October 6, 1995. Based on the applicant's 
criminal convictions, on November 13, 1995, an immigration judge denied the applicant's 
Suspension of Deportation. On July 16, 1996, an immigration judge ordered the applicant deported 
from the United States. On August 23, 1996, the applicant was convicted of organized crime and 
was sentenced to two (2) years in jail. Based on the applicant's violation of deferred adjudication for 
his credit card abuse conviction, on August 23, 1996, the applicant was sentenced to two (2) years in 
jail. On November 20, 1996, a Warrant of Deportation (Form 1-205) was issued against the 
applicant, and on August 20, 1997, the applicant was removed from the United States to Iran. 

On August 19, 1998, the applicant filed an Application for Permission to Reapply for Admission 
After Deportation or Removal (Form I-212), which was denied on September 16, 1998. On August 
30, 1999, the applicant's mother filed a Relative Immigrant Visa Petition on behalf of the applicant, 
which was approved on March 29, 2001. On July 9, 2001, the applicant filed a second Form 1-212. 
On August 3, 2001, the applicant's mother became a United States citizen. On June 3, 2004, the 
applicant was paroled into the United States for humanitarian reasons, with authorization to remain 
in the United States until September 3, 2004. On August 31, 2004, the applicant's parole was 
extended until October 2, 2004. On September 2, 2004, the applicant filed an Application for 
Waiver of Ground of Excludability (Form I-601), a third Form 1-212, and an Application to Register 
Permanent Resident or Adjust Status (Form 1-485). On June 21, 2006, the District Director denied 
the applicant's Form 1-485 and terminated the Form 1-601. Based on the applicant's previous order 
of removal, the applicant is inadmissible to the United States under section 212(a)(9)(A)(ii) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 3 11 82(a)(9)(A)(ii). Additionally, the applicant 
is inadmissible under section 2 12(a)(2)(A)(ii) of the Act, 8 U.S.C. 4 1 182(a)(2)(A)(ii), for being 
convicted of a crime involving moral turpitude. He now seeks permission to reapply for admission 
into the United States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. tj 1182(a)(9)(A)(iii), in 
order to reside with his United States citizen mother, father, and sisters. 

The district director determined that the applicant is inadmissible pursuant to section 212(a)(2)(A)(ii) 
of the Act, 8 U.S.C. 3 1182(a)(2)(A)(ii), for being convicted of a crime involving moral turpitude, 



and section 212(a)(2)(B) of the Act, 8 U.S.C. 5 1182(a)(2)(B), for having been convicted of two or 
more offenses for which the aggregate sentences to confinement were 5 years or more. Since the 
applicant's Form 1-601 was denied, the district director denied the applicant's Form 1-212 
accordingly. District Director's Decision, dated June 2 1,2006. 

On January 30, 2008, the AAO dismissed the applicant's appeal because he did not warrant a 
favorable exercise of discretion. Decision of AAO, dated January 30,2008. 

In his motion to reopen and reconsider, counsel contends that the AAO erred as a matter of fact, matter 
of law and matter of discretion in dismissing the appeal of the denial of the applicant's Form 1-212. 
See Counsel's Motion to Reopen and Reconsider, dated February 28, 2008. In support of his 
contentions, counsel submits the referenced motion to reopen and reconsider, copies of conviction 
records, a psychological evaluation, psychological documentation, medical documentation and 
country condition reports. The entire record was reviewed in rendering a decision in this case. 

Section 212(a)(9) of the Act states in pertinent part: 

(A) Certain aliens previously removed.- 

(i) Arriving aliens.- Any alien who has been ordered removed 
under section 235(b)(1) or at the end of proceedings under 
section 240 initiated upon the alien's arrival in the United 
States and who again seeks admission within five years of the 
date of such removal (or within 20 years in the case of a 
second or subsequent removal or at any time in the case of an 
alien convicted of an aggravated felony) is inadmissible. 

(ii) Other aliens.-Any alien not described in clause (i) who- 
(I) has been ordered removed under section 240 or any 

other provision of law, or 
(11) departed the United States while an order of 

removal was outstanding, and who seeks admission 
within 10 years of the date of such alien's departure 
or removal (or within 20 years of such date in the 
case of a second or subsequent removal or at any 
time in the case on a alien convicted of an 
aggravated felony) is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date of 
the alien's reembarkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the Secretary has consented to the alien's 
reapplying for admission. 

8 C.F.R. 5 103.5(a) provides, in pertinent part: 

(2) Requirements for motion to reopen. 
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A motion to reopen must state the new facts to be provided in the 
reopened proceeding and be supported by affidavits or other 
documentary evidence. A motion to reopen an application or petition 
denied due to abandonment must be filed with evidence that the 
decision was in error because: 

a. The requested evidence was not material to the 
issue of eligibility; 

b. The required initial evidence was submitted with 
the application or petition, or the request for initial 
evidence or additional information or appearance 
was complied with during the allotted period; or 

c. The request for additional information or 
appearance was sent to an address other than that on 
the application, petition, or notice of representation, 
or that the applicant or petitioner advised the 
Service, in writing, of a change of address or 
change of representation subsequent to filing and 
before the Service's request was sent, and the 
request did not go to the new address. 

( 3 )  Requirements for motion to reconsider. 
A motion to reconsider must state the reasons for reconsideration and 
be supported by any pertinent precedent decisions to establish that the 
decision was based on an incorrect application of law or Service 
policy. A motion to reconsider a decision on an application or petition 
must, when filed, also establish that the decision was incorrect based 
on the evidence of record at the time of the initial decision. 

Counsel does contends that the AAO failed to fully discuss the relevant factors in the applicant's 
case in light of Matter of Tin, 14 I&N Dec. 371 (Reg. Comm. 1973). Counsel contends that the 
AAO performed only a cursory assessment of the applicant's relevant factors and proper evaluation 
of the applicant's factors would reveal that he warranted a favorable exercise of discretion. The 
AAO finds that this office performed an in-depth analysis of the applicant's relevant factors in 
dismissing his appeal. 

In support of her motion to reopen, counsel submits a copy of the applicant's theft conviction 
records, a psychological evaluation, psychological documentation, medical documentation and 
country condition reports for Iran. Counsel contends that the AAO incorrectly stated that the 
applicant's theft conviction was a third degree felony "because he used a deadly weapon." Counsel 
states that the conviction record reflects that use of the alleged weapon was by someone other than 
the applicant and that the indictment and judgment do not reference use of a handgun as the basis for 
any enhancements. Counsel contends that the AAO erred in stating that the applicant was found 
guilty of a third degree felony "because he used a deadly weapon, a handgun." Counsel states that 
the applicant was found guilty of a third degree felony because he had previously been convicted of 
a felony. The AAO grants counsel's motion to reopen on the basis that the AAO did err in stating 
that the applicant had been convicted of a third degree felony because he used a deadly weapon. The 



Page 5 

AAO concurs that the record reflects that the applicant was convicted of a third degree felony 
because he had been previously convicted of a felony and that use of a deadly weapon was not an 
element of the crime of which the applicant was convicted. 

The AAO finds, however, upon hrther review of the applicant's criminal convictions, that he has 
been convicted of an aggravated felony. On August 23, 1996, the applicant pled guilty to and was 
convicted of credit card abuse, specifically: 

"[Dlid then and there unlawfully, with intent toobtain property and service 
fraudulently, present . . . a FIRESTONE credit card knowing the use was without 
effective consent of the cardholder . . . ." 

Section 10 l(43) of the Act states in pertinent part: 

(43) The term "aggravated felony" means- 
. . . .  

(G) a theft offense (including receipt of stolen property) or burglary offense for 
which the term of imprisonment [is] at least one year. . . 

The AAO finds that the applicant's credit card abuse conviction is an aggravated felony because it is 
a theft offense for which the applicant was sentenced to two years in jail. The AAO also finds that 
the applicant's conviction for engaging in organized crime is an aggravated felony, as the underlying 
crime was one of theft and the applicant received a sentence of two years in jail for engaging in 
organized crime. 

In support of her motion to reopen, counsel submits a copy of a new psycho~ogical evaluation for 
family members with general psychological documentation, a new letter from the applicant's 
physician and updated country condition reports. 

The letter from the applicant's physician, dated February 7, 2008, states that the applicant is being 
followed for embryonal carcinoma of the left testicle and that he is currently disease-free. It states 
that there is a risk of recurrence and that the doctor will follow-up with the applicant at six-month 
intervals. It states that the applicant will require follow-ups through May 2009. As such, the AAO 
finds that the applicant's current course of treatment and follow-up for testicular cancer has reached 
a conclusion and that there is no indication that he requires additional follow-ups or treatment after 
May 2009 or that such treatment would be unavailable in Iran. 

The new psychological evaluation for the applicant's family members, dated February 21,2008, was 
written by , a licensed clinical social worker and was based on a single 
interview with family members. The AAO notes that the new psychological evaluation was written 
by a different social worker than the one who wrote the original psychological evaluation in 1999. 
The information contained within the new psychological evaluation does not greatly differ from the 
statements made in the original evaluation. The evaluation indicates that, while the applicant's 
family members complain of stress, anxiety and depression in regard to the applicant's immigration 
situation, there is no evidence to establish that they have received treatment or counseling since their 
original evaluation in 1999, or that they continue to require or receive treatment or counseling since 
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their most recent evaluation. The AAO notes, specifically, that while indicates that the 
applicant's eldest sister has received treatment for depression and was delayed in her graduation - 

from college due to depression over her brother's immi ation situation, there is no evidence to 
establish that she has received such treatment. In that my findings appear to be based on a 
single interview with the applicant's family members, the AAO does not find them to reflect the 
insight and detailed analysis commensurate with an established relationship with a mental health 
professional. As a result, the evaluation's conclusions must be considered speculative and of 
diminished value to a finding of hardship. 

Furthermore, the AAO notes that there is no evidence in the record to establish that the applicant's 
family members would be unable to receive appropriate care or medication in the absence of the 
applicant. Going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 
(Comm. 1998)(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 
Without documentary evidence to support the claim, the assertions of counsel will not satisfy the 
applicant's burden of proof. The assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter Of Laureano, 19 I&N Dec. 1 (BIA 1983); 
Matter ofRamirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

The country condition reports counsel submits with the motion to reopen do not reflect any 
significant changes since the AAO's decision in 2008. 

As discussed in detail in the AA07s January 30, 2008 decision, the favorable factors in this matter 
are the applicant's U.S. citizen parents, two U.S. citizen sisters, the general hardship to the applicant 
and his family if he were denied admission, letters of recommendation from friends and family, and 
an approved immigrant petition. 

The 7th circuit Court of Appeals held in Garcia-Lopes v. INS, 923 F.2d 72 (7th Cir. 1991), that less 
weight is given to equities acquired after a deportation order has been entered. Further, the equity of 
a marriage and the weight given to any hardship to the spouse is diminished if the parties married 
after the commencement of deportation proceedings, with knowledge that the alien might be 
deported. It is also noted that the Ninth Circuit Court of Appeals, in Carnalla-Munoz v. INS, 627 
F.2d 1004 (9th Cir. 1980), held that an after-acquired equity, referred to as an after-acquired family 
tie in Matter of Tijam, 22 I&N Dec. 408 (BIA 1998) need not be accorded great weight by the 
district director in considering discretionary weight. Moreover, in Ghassan v. INS, 972 F.2d 631, 
634-35 (5" Cir. 1992)' the Fifth Circuit Court of Appeals held that giving diminished weight to 
hardship faced by a spouse who entered into a marriage with knowledge of the alien's possible 
deportation was proper. The AAO finds these precedent legal decisions to establish the general 
principle that "after-acquired equities" are accorded less weight for purposes of assessing favorable 
equities in the exercise of discretion. The AAO, therefore, notes that the adjustment of the 
applicant's parents' and elder sister's status' to those of lawful permanent residents, their subsequent 
naturalizations and the filing of the immigrant visa petition benefiting him occurred after the 
applicant was placed into immigration proceedings. They are, therefore, "after-acquired equities," to 
which the AAO accords diminished weight. 
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The unfavorable factors in this case include the applicant's criminal convictions for credit card 
abuse, theft, and organized crime, his failure to comply with an order of deportation, and periods of 
unauthorized presence. The AAO also finds that the applicant's unfavorable factors include his 
overstay of his nonimmigrant status, his overstay of his parole and that two of his convictions are 
aggravated felonies. 

The applicant in the instant case has multiple immigration and criminal violations. The totality of the 
evidence demonstrates that the favorable factors in the present matter are outweighed by the 
unfavorable factors. 

Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is upon the applicant to 
establish he is eligible for the benefit sought. After a careful review of the record, it is concluded 
that the applicant has failed to establish that a favorable exercise of the Secretary's discretion is 
warranted. Accordingly, while the motion to reopen will be granted, the order dismissing the appeal 
will be affirmed. 

ORDER: The motion to reopen is granted. The order dismissing the appeal will be affirmed. 


