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DISCUSSION: The Field Office Director, San Francisco, California denied the Application for 
Permission to Reapply for Admission into the United States after Deportation or Removal (Form 
1-212) and it is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Japan who, on September 12, 1985, was admitted to the United 
States as a B-2 rionimmigrant visitor. The applicant remained in the United States after his 
nonirnrnigrant status expired on March 11, 1986. On January 30, 1988, the applicant was placed into 
immigration proceedings. On February 3, 1988, the immigration judge ordered the applicant removed 
from the [Jnited States. On February 3, 1988, a warrant for the applicant's removal was issued. On 
February 4, 1988, the applicant was removed from the United States and returned to Japan. On 
November 16, 1988, the applicant reentered the United States by presenting a B-2 nonimmigrant visa. 
On January 8, 1989, the applicant departed the United States. On May 24, 1989, the applicant appeared 
at the Honolulu International Airport. The applicant presented an F-1 nonirnmigrant visa issued by the 
U.S. Embassy in Tokyo on February 15, 1989. The applicant was found to be inadmissible to the United 
States. After being placed in secondary inspections, the applicant admitted that he had been previously 
removed from the United States and had attended school and been cmployed in New Orleans.. He 
admitted that he had failed to obtain permission to reapply for admission at the lime he applied for the 
F--1 nonimmigrant visa. The applicmt was permitted to withdraw his application for admission and was 
returned to Japan. 

On September 28, 2002, the applicant filed an Application to Register Permanent Residence or Adjust 
Status (Form I-485), as a derivative of an approved Petition for Amerasian, Widower or Special 
Immigrant (1-360) filed on behalf of his s p o u s e , - .  On April 13, 200-6, the 
applicant appeared at U.S. Citizenship and Immigration Services' (USCTS) San Francisco, California 
Field Office. The applicant testified that he had last entered the United States on October 11, 1991, 
by presenting his Japanese passport and entering as visa waiver nonimmigrant. On May 23, 2006, 
the Form 1-485 was denied because -s Form 1-485 had been administratively closed on 
August 16, 2004. On January 11, 2007, the applicant filed a second Form 1-485. On December 27, 
2007, the applicant filed the Form 1-212. The applicant is inadmissible under section 212(a)(9)(A)(ii) 
of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 11 82(a)(9)(*4)(ii). He seeks pennission 
to reapply for admission into the United States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. 
tj 11 82(a)(9)(A)(iii) in order to reside in the United States with his lawful permanent resident spouse 
and U.S. citizen children. 

The field office director determined that the applicant did not warrant a favorable exercise of 
discretion and denied the Form 1-2 12 accordingly. See Field Ofice Director's Decision dated April 
21,2008. 

On appeal, counsel contends that the applicant warrants a favorable exercise of discretion. See 
Counsel's BrieJl dated May 19, 2008. In support of her contentions, counsel submits only the 
referenced brief. The entire record was reviewed in rendering a decision in this case. 

On January 15,2009, the AAO issued a notice to the applicant and counsel informing the parties that 
it was this office's intent to dismiss the applicant's appeal based upon evidence establishing further 
unfavorable factors in the applicant's case, such as his reentry into the United States in 1988 after his 
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removal; his obtainment of an F-1 nonimmigrant visa without obtaining permission to reapply for 
admission; his attempt to errter the United States in 1989 without permission to reapply for 
admission; his fraudulent entry into the United states in 1991 ; his fraudulent entry after his marriage 
in Japan; and inadmissibility pursuant to section 2 12(a)(G)(C)(i) of the Act. See AAO 's NOID, dated 
January 15, 2009. The applicant and counsel were granted fifteen days to provide evidence to 
overcome, fully and persuasively, these findings. On February 2, 2009, this office granted the 
applicant an extension to respond. On February 26, 2009, the AAO received a response from the - - 
ap licant which included letters from the applicant and his family members, as well as a letter from P . The entire record was reviewed in rendering a decision in this case. 

Section 212(a)(9) of the Act states in pertinent part: 

(A) Certain aliens previously removed.- 

(i) Arriving aliens.- Any alien who has been ordered removed 
under section 235(b)(1) or at the end of proceedings under 
section 240 initiated upon the alien's arrival in the IJnited 
States and who again seeks admission within five years of 
the date of such removal (or within 20 years in the case of 
a second or subsequent removal or at any time in the case 
of an alien convicted of an aggravated felony) is 
inadmissible. 

(ii) Other aliens.-Any alien not described in clause (i) who- 
(I) has been ordered removed under section 240 or any 

other provision of law, or 
(11) departed the United States while an order of 

removal was outstanding, and who seeks admission 
within 10 years of the date of such alien's departure 
or removal (or within 20 years of such date in the 
case of a second or subsequent removal or at any 
time in the case on a alien convicted of an 
aggravated felony) is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date of 
the alien's reembarkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the Secretary has consented to the alien's 
reapplying for admission. 

The record reflects that i s  a native and citizen of Japan who became a lawful permanent 
resident on May 23, 2008. The applicant and have a ten-year old son, a nine-year old 
daughter, a seven- ear old son and a five-year old daughter who are all U.S. citizens by birth. The 
applicant and h a r e  in their 40's. 

On appeal, counsel contends the field office director erred in negating the applicant's four U.S. 
citizen children as favorable factors by according them less weight because they are after-acquired 



equities. She contends that family unity and family ties have been the cornerstone of balancing 
equities and hardship and that to reduce the applicant's children to an after-acquired equity that 
caries little weight borders on absurdity. She contends that the cases cited by the field office director 
can be distinguished from the applicant's due to the underlying nature of the immigration offenses 
committed by those applicants or their lack of equities. The AAO finds counsel's contentions to be 
unpersuasive. The applicant's underlying immigration violations do not have any bearing on whether 
equities are after-acquired and deserve to be accorded less weight. The 7"' Circuit Court of Appeals 
held in Garcia-Lopes v. INS, 923 F.2d 72 (71h Cir. 1991), that less weight is given to equities 
acquired after a deportation order has been entered. Further, the equity of a marriage and the weight 
given to any hardship to the spouse is diminished if the parties married after the commencement of 
deportation proceedings, with knowledge that the alien might be deported. It is also noted that the 
Ninth Circuit Court of Appeals, in Carnallu-Munoz v. INS, 627 F.2d 1004 (9"' Cir. 1980), held that 
an after-acquired equity, referred to as an after-acquired family tie in Matter of Tijam, 22 T&N Dec. 
408 (BIA 1998) need not be accorded great weight by the district director in considering 
discretionary weight. Moreover, in Ghassan v. INS, 972 F.2d 63 1, 634-35 (5th Cir. 1992), the Fifth 
Circuit Court of Appeals held that giving diminished weight to hardship faced by a spouse who 
entered into a marriage with knowledge of the alien's possible deportation was proper. The AAO 
tinds these precedent legal decisions to establish the general principle that "after-acquired equities" , 

are accorded less weight for purposes of assessing hvorable equities in the exercise of discretion. 

On appeal, counsel contends that the field office director elred in failing to consider that the 
applicant's removal order occurred more than 20-years ago and that the applicant has resided in the 
United States for an extended period of time. The AAO finds counsel's contention to be 
unpersuasive. While the applicant's removal occurred many years ago, the applicant deliberately 
returned to and resided in the United States and even reentered the United States on numerous 
occasions after having been ordered removed, despite knowing that he required permissior~ to 
reapply for admission. The applicant obtained advantages over other aliens who complied with their 
removal orders. The applicant was unlawfully present and was employed without authorization in 
the United States. The AAO finds that the period of time that has passed since an applicant's 
removal should be considered a positive factor when an applicant has remained outside the United 
States. The AAO finds that, while the applicant departed the United States subject to an order of 
removal more than 20-years ago, the applicant's illegal presence and employment in the United 
States after his removal are negative factors to be considered in exercising discretion. 

The AAO now turns to a consideration of positive and adverse factors in the present case. 

Counsel asserts that the applicant is married to whose adjustment of status application 
was pending at the time of the appeal, and they have four U.S. citizen children together. She asserts 
that the applicant is the derivative of an approved immigrant visa petition. She asserts that the 
applicant has no criminal history and is an upstanding and well-regarded member of his church. She 
asserts that the applicant has established a life in the United States and has raised four well-adjusted, 
well-behaved children with exemplary school marks. She asserts that the applicant holds an 
important position in his church and his family responsibilities are great. She asserts that, for the 
children to lose their father during their formative years, would impact their emotional and 
psychological development. She asserts that, if the applicant's family accompanied him to Japan, it 
would also be a hardship. She asserts that the high expense of relocation and the cost of living in 



Japan would be tremendously onerous. She asserts that the children have known no other home than 
the United States and to face such displacement would have lingering developmental impacts. 

The applicant, in his letter, states that if he is denied permission to reapply for admission 
will have to care for and raise their children alone. He states that his children need him to 

stay in the United States and work together with his wife to be good parents. He states that he cannot 
imagine living separate from his wife. He states that he and get along well as a couple 
and have learned to support and complement each other emotionally and spiritually. He states that if 
he lives separately from they would be unable to function normally. He states that all of 
their children have been born and raised in the United States. He states that his children speak 
English and attend public school. He states that it will be a huge challenge for them to live with a 
new life style, culture, traditions and a new language. He states that he fears the school system in 
Japan and philosophy of education is different from the United States. He states that his parents and 
relatives live in Japan and he is sure that they will do what they could to help the family to adjust to 
life in Japan. He states that he would, however, face a tremendous challenge in finding ways to 
support his family in Japan. He admits that he broke the law in the United States, but that he has 
always tried his best to contribute to the United States in any way possible. 

in her letter, states that it would be extremely difficult for the zntire family if the 
applicant is denied permission to reapply for admission. She states that she needs the applicant's 
love, care and support, emotionally, mentally and physically. She states that she appreciates her 
husband and feels blessed to be his wife. She states that the applicant is a very dedicated person to 
God, his family, friends and work. She states that the applicant works hard and hardly complains 
about anything. She states that she does not know if she could continue to do her missionary work 
without the applicant's presence by her side at all times. She states that the children are still at 
crucial ages in which they need constant and consistent care from both their parents. She states that 
all of the children were born and raised in the United States and have been fortunate to receive a 
wonderful education in their respective schools. She states that if the children have to move to Japan, 
they will have the challenges of learning a new language, attending a completely different school 
system and adjusting to a different culture. She states that it would be extremely challenging, if not 
impossible, to support the family in Japan. She states that she and the applicant have been away from 
Japan for a long timz and are too old to be able to obtain decent employment to support the family. 
She states that they have some relatives in Japan, including their parents, but that it is unrealistic to 
think that those family members can support them in any financial way. 

Letters from friends and co-workers, state that the applicant is a great contributor to their 
community, and has always been very positive and supportive. They state that the applicant is happy 
to live in the United States. They state that they cannot imagine their life without the family 
and would feel very sad to lose them. They state that the applicant is a dedicated, trustful, kind, hard- 
working, professional, responsible, capable, flexible, patient, diligent, sincere and righteous person, 
who has always tried to serve others. They state that the applicant is a loving husband and a very 
caring and responsible father to his children. They state that the applicant and his wife give good 
advice on how to raise and educate children. They state that the applicant has a wonderful family and 
four adorable children who go to school. They state that the family would be miserable if they were 
separated from one another. They state that the children are very sensitive and are surely affected 
emotionally by the situation. They state that the children do not speak Japanese or that their English 
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is better than their Japanese. They state that the children do well in school in the United States and it 
~oulci  bc diffkcult for them to switch schools for language reasons arld also because they:cyould kiss  
their friends. They state that the childrsn need both of their parents at this time in their lives and it 
would be ernotionally devastating to them to be deprived of such hndamental needs. They state that 
the applicant has resided in the United States for fifteen years and it would be very difficult for him 
to retum to Japan. They state that the applicant is stressed about his unclear future. They state that it 
would be very challenging for the applicact, at his age, and while Japan is in an ec~nomical 
downturr~, to find proper employment. They state that; the applicant has gained skills, which are 
essential to his job and are hard to replace. They state that, without the applicant's presence in their 
office, the ofice would not function as smoothly as it has in the past. They state that the applicmi 
has been recognized as an exemplary worker in the office. They state that it would be disturbing and 
upsetting for every single person in his office, if the applicant had to retum to Japan. 

School records reflect that the applicant's children are enrolled in school and do well academically: 
A letter f r o m ,  states that the applicant's oldest son is an 
upstanding member of the communily who is an academic role model. She states that the applicant's 
son is gifted in academ~es and snjoys a large circle of friends. 

.% letter f r o m  for the lJniEcation Church of America, slates that :he 
applicant is n dedicated church worker ,Lor the Unification Church of America. SAC states tl~at the . . 
applicmt is provided with modest, but 2,dcquate necessities such as living space, food,'medical care, 
travel expenses., clothing and personal Items from the church. She states that the church guarmtees 
this support for as long as the applicant continues his full-time service and dedication to his religious 
work for the church. S'ne stat'es that the church guarantees that the applicant will not becon1e.a public 
charge or financial burden on the federal government or municipal ~ntities while he continues to 
serve the church. 

The record reflects that the applicant has been employed in the United States from 1985 until the 
present, except for his absences from the United States. While the 2pplicant, in a letter, states that he 
did not receive a salary from this employment until 2007, a letter from his employer establishes that 
the applicant received necessities such as living space, food, medical care, travel expenses, clothing 
and personal items in return for his employment. The applicant was issued employment 
authorization in the United States from December 19, 2001, until December 18, 2002, February 4, 
2004, until February 3,2005, and March 9,2007, until June 10, '2009. 

Counssl asserts that, aside from the applicant's removal, he has no other indices of adverse moral 
character or any other bases of inadmissibility. The AAO, however, finds that the applicant is 
inadmissible pursuant to section 212(a)(6)(C)(i) of the Act, 8 TJ.S.C. 5 1182(a)(6)(C)(i), for entering 
the IJnited States by fraud on October 11, 1991, by presenting his Japanese passport for admission 
while he had immigrant intent and without obtaining permission to reapply for admission. The 
applicant's Biological Information Sheet (Form G-325), clearly reflects that the applicant was 
returning to a pennanent residence and employment in the United States. Furthermore, the record 
reflects that the applicant was aware that he was required to obtain permission to reapply for 
admission prior to his readmission to the United States, as reflected by the warning served on him in 
person on February 3, 1988, and the information he received from immigration officers at the time of 
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his withdrawal of his application for admission iv 1989.' Despite the applicant's knowledge that he 
' 

was not eligible to reenter the TJnited States due to his prior overstay and removal order, the 
applicant admits that he entered the United States i r ~  1991 by presenting his Japanese passport for. 
entry as a visa waiver nonimrnigrant. In order to stek a waiver of inadmissibility under section 
212(i) of the Act; an applicant must file an Application for Waiver of Ground of Inadmissibility 
(Fom 1-601). 

In the AAO's WOID, this otfice informed the applicant that his marriage records indicate that he was 
married in Japan on Septerfiber 21. 1995 and that ii appeared that he may have left the United States 
after 1991 and again rslurned after his marriage 'n 1995 utilizing his Japanese passport, despite 
requiring permission to reapply fbr admission. En rospunse to the AAO's NOID, the applicaot failed 
to submit sufficient evidence to overcome the AIO 's  finding. The applicant contends that he and his 
wife were not present in Japan at the time of their marriage and that his father registered the 
marriage. with'city Hall. The applicant submitted a letter fi-om Mutsu City Hall stating that it is 
unable to verify who registered the marriage. The applicant submitted letters from family members 
stating that the marriage occurred in the United States and that the applicant had his fdther register 
the rnarriage on his behalf in 1995. However, the applicant fails to provide evidencaof h s  marriage 
in the United States such as a marriage certifisate or :ertiticate of religious ceremony. Additionally, 
according to Japanese law, if two Japanese nationals in a foreign country marry, they tnay give 
notic: of such marriage to the Japanese ambassador, a minister of legation or consul stationed it1 the 
fcreign country. LTbce Japanese Civil Code, Article 441. Th.: applicant failed to submit evidence uf the 
noticetof marriage to the Japanese ambassador, a minister of legation or consul stationed in the 
United States.~The AAO, howelm-. finds that whether the applicant returned to Japan and reentsred 
the United States without pznnission to reapply for admiasion after 1995, does not affect: whether the 
applicant is inadnlissible puisuant to section 212(a)(6)(C)(i) of the Act; since, as discussed above, he 
has committed fraud on other occasions. As such, the AAO does not find it necessary to utilize the 
applic'ant's possible travel to Japan for his marriage and reentry into the United States as a factor in 
deciding this case. 

In Matter of Tin, 14 I&N Dec. 371 (Reg. Comm. 1973), the Regional Commissioner listed the 
following factors to be considered in the adjudication of a Form 1-212 Application for Permission to 
Reapply After 1I)eportation: 

The basis lor deportation; recency of deportation; length of residence in the United , 

States; applicant's moral character; his respect for law and order; evidence of 

' The AAO notes that.. in response to the il\AO's NOID, the applicant submitted a letter stating that he was unaware that. 

he was being removed from the United States in February 1988 and that, in May and August of 1989, he was unaware of 

the reasons why he was being returned to Japan. As discussed in the -4AO's NOID, the record reflects that the applicant 

testified in secondary inspections that he had been previously removed from the United States and that he had failed to 

obtain permission to reapply for admission at the time he applied for his F-1 nonirnrnigrant visa. The record reflects, that 

despite being aware that he required permission 10 reapply for admission and providing testimony that he was aware that 

such a waiver was required of him, the applicant reentered the United States without obtaining permission to reapply for 

admission. Moreover, the applicant continues to decline to adrmt that he was aware of his prior removal and fraud, despite 

unequivocal evidence that he was aware that he had been removed from the United States and required permission to reapply 
for admission prior to reentering the United States. 



reformation and rehabilitation; family responsibilities; any inadmissibility under other 
sections of law; hardship involved to himself and others; and the need for his services 
in the United States. 

In Tin, the Regional Commissioner noted that the applicant had gained an equity (job experience) 
while being unlawfully present in the U.S. The Regional Commissioner then stated that the alien had 
obtained an advantage over aliens seeking visa issuance abroad or who abide by the terms of their 
admission while in this country, and he concluded that approval of an application for permission to 
reapply for admission would condone the alien's acts and could encourage others to enter the United 
States to work in the United States unlawfully. Supra. 

Matter ofLee, 17 I&N Dec. 275 (Comm. 1978) further held that a record of immigration violations, 
standing alone, did not conclusively support a finding of a lack of good moral character. Matter of 
Lee at 278. .Lee additionally held that, . 

[Tlhe recency of deportation can only be considered when there is a finding of poor 
moral character based on moral turpitude in the conduct and attitude of a person 
which evinces a callous conscience ,[toward the violation of immigration laws] . . . . 
In all other instances when the cause of deportation has been removed and the person 
now appears eligible for issuance of a visa, the time factor should not be considered. 
Id. 

As established by the record, the favorable factors in this matter are the applicant's lawful permanent 
resident spouse, his four U.S. citizen children, the general hardship to his family if he were denied 
admission to the United States, and the approved immigrant visa petition under which he is a 
derivative. The AAO notes that the applicant's spouse's adjustment of status to that of a lawful 
permanent resident, the birth of his children and the filing of the immigrant visa petition occurred 
after the applicant was placed into immigration proceedings. They are, therefore, ''after-acquired 
equities," to which the AAO accords diminished weight. 

The AAO finds that the unfavorable factors in this case include the applicant's original overstay of 
his nonimmigrant visa; his reentry into the United States in 1988 after his removal; his obtainment of 
an F-1 nonimmigrant visa without obtaining permission to reapply for admission; his attempt to 
enter the United States in 1989 without permission to reapply for admission; his fraudulent entry into 
the United states in 1991 after having been removed and clearly knowing that he was required to 
obtain permission to reapply for admission; his inadmissibility pursuant to section 212(a)(6)(C)(i) of 
the Act; his extended unauthorized and unlawful presence in the United States; his unauthorized 
employment in the United States except for employment from December 19, 2001, until December 
18, 2002, February 4, 2004, until February 3, 2005, and March 9, 2007, until present; and his 
continued presentation of fraudulent testimony in regard to immigration benefits. 

The applicant in the instant case has multiple immigration violations. The totality of the evidence 
demonstrates that the favorable factors in the present matter are outweighed by the unfavorable 
factors. 
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Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is upon the applicant to 
establish he is eligible for the benefit sought. After a careful review of the record, it is concluded 
that the applicant has failed to establish that a favorable exercise of the Secretary's discretion is 
warranted. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


