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APPLICATION: Application for Permission to Reapply for Admission into the United States after 
Deportation or Removal under Section 212(a)(9)(A) of the Immigration and 
Nationality Act, 8 U.S.C. § 1 182(a)(9)(A). 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 
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John F. Grissom 
Acting Chief, Administrative Appeals Office 



DISCUSSION: The application for permission to reapply for admission after removal was denied 
by the District Director, Mexico, and is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be sustained. The application will be approved. 

The applicant is a native and a citizen of Colombia who was admitted into the United States as a 
B-2, nonimmigrant visitor for pleasure, in January 2003, with permission to remain until July 2003. 
In May 2003, the applicant's spouse, [who she subsequently divorced in 20051, filed 
a Form 1-589, Application for Asylum and for Withholding of Removal, on his and his family's 
behalf. In February 2004, the applicant's spouse's asylum request was referred to an immigration 
judge. On June 17, 2004, the applicant was ordered removed in absentia. The record indicates that 
the applicant departed the United States on December 7, 2004. The applicant is inadmissible under 
section 212(a)(9)(A)(ii) of the Act, 8 U.S.C. 5 1182(a)(9)(A)(ii). She now seeks permission to reapply 
for admission into the United States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. 
5 1 182(a)(9)(A)(iii) in order to reside in the United States with her U.S. citizen fianck. 

The District Director determined that the applicant had failed to establish extreme hardship to a 
qualifying relative, and thus, denied the applicant's Application for Permission to Reapply for 
Admission After Deportation or Removal (Form 1-212) and Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. ' See District Director's Decision dated January 23,2007. 

Section 2 12(a)(9). Aliens previously removed.- 

(A) Certain alien previously removed.- 

(i) Arriving aliens.-Any alien who has been ordered removed under section 
235(b)(1) or at the end of proceedings under section 240 initiated upon the 
alien's arrival in the United States and who again seeks admission within 5 
years of the date of such removal (or within 20 years in the case of a second 
or subsequent removal or at any time in the case of an alien convicted of an 
aggravated felony) is inadmissible. 

(ii) Other aliens.- Any alien not described in clause (i) who- 

(I) has been ordered removed under section 240 or any other 
provision of law, or 

' The AAO has jurisdiction over waivers of inadmissibility under sections 212(g), (h), (i), and (9)(B)(v) of the Act. See 
DHS Delegation Number 0150.1 (effective March 1, 2003); see also 8 C.F.R. 5 2.1 (2003). As noted above, the district 
director found the applicant inadmissible under section 212(a)(6)(B) of the Act, for failure to attend removal 
proceedings. As the AAO does not have jurisdiction over such waivers, the AAO will not address the issues presented 
by counsel with respect to the "reasonable cause exemption" under section 212(a)(6)(B) of the Act. The AAO does have 
jurisdiction over the applicant's inadmissibility under section 212(a)(9)(A)(ii) of the Act and therefore, will limit this 
decision to the denial of the Form 1-212. Further, the five year bar imposed by section 212(a)(6)(B) of the Act will 
expire on June 14,2009. 
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(11) departed the United States while an order of removal was 
outstanding, and seeks admission within 10 years of the date of 
such alien's departure or removal (or within 20 years of such 
date in the case of a second or subsequent removal or at any 
time in the case of an aliens convicted of an aggravated felony) 
is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien seeking 
admission within a period if, prior to the date of the aliens' reembarkation at a 
place outside the United States or attempt to be admitted from foreign 
continuous territory, the Attorney General [now, Secretary, Department of 
Homeland Security] has consented to the aliens' reapplying for admission. 

In Matter of Tin, 14 I&N Dec. 371 (Reg. Comm. 1973), the Regional Commissioner listed the 
following factors to be considered in the adjudication of a Form 1-2 12: 

The basis for deportation; recency of deportation; length of residence in 
the United States; applicant's moral character; his respect for law and 
order; evidence of reformation and rehabilitation; family responsibilities; 
any inadmissibility under other sections of law; hardship involved to 
himself and others; and the need for his services in the United States. 

The favorable factors in this matter are the hardships the applicant's U.S. citizen fiance would face if 
the applicant were to remain in Colombia, regardless of whether he accompanied the applicant or 
remained in the United states2, the approval of the Petition for Alien FiancC (Form I-129F) filed on 
behalf of the applicant in June 2005, a history of gainhl employment in her home country, payment 
of taxes while in the United States, the apparent lack of a criminal record, letters of support, and the 
passage of more than four years since the applicant was ordered removed. The unfavorable factors 
in this matter are the applicant's removal from the United States and her failure to attend removal 
proceedings. 

The applicant's fiance, a U.S. citizen, contends that he will suffer extreme emotional and financial hardship if the 
applicant is not permitted to reside in the United States. In a declaration, he asserts that he will suffer financial hardship 
due to the expenses of relocating abroad and thereby losing his current businesses, as an investor and owner of several 
properties in Orlando, Florida, or continuing to travel to Colombia on a regular basis to visit the applicant. Moreover, he 
asserts that he is suffering emotional hardship, including anxiety and depression, due to the separation from his fiancee. 
Letterfrom 1 dated March 19, 2006. A letter from the applicant's treating ~ h y s i c i a n , ,  has 
been provided, to establish that the applicant's fiance has been treated for depression with anxiety since February 2005. 
See L e t t e r f r o m ,  dated February 13, 2007. The applicant's fiance further notes that if he relocates 
abroad to reside with the applicant, he will forgo the opportunity to be with his U.S. citizen daughter and grandchild. 
Supra at 3. 



The immigration violations committed by the applicant are serious in nature and cannot be 
condoned. Nonetheless, the AAO finds that the applicant has established that the favorable factors 
in her application outweigh the unfavorable factors. Therefore, a favorable exercise of the 
Secretary's discretion is warranted. 

Section 291 of the Act, 8 U.S.C. 4 1361, provides that the burden of proof is upon the applicant to 
establish that she is eligible for the benefit sought. After a careful review of the record, it is 
concluded that the applicant has established that a favorable exercise of the Secretary's discretion is 
warranted. Accordingly, the appeal will be sustained and the application approved. 

ORDER: The appeal is sustained. The application is approved. 


