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ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). 
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DISCUSSION: The Director, California Service Center denied the Application for Permission to 
Reapply for Admission into the United States after Deportation or Removal (Forrn 1-212) and the 
Administrative Appeals Office (AAO) dismissed the subsequent appeal. The matter is now before 
the AAO on a motion to reconsider. The motion to reconsider will be dismissed as improperly and 
untimely filed, the order dismissing the appeal will be affirmed and the application will be denied. 

In order to properly file motion to reopen or reconsider, the regulation at 8 C.F.R. 5 103.5(a)(l)(iii) 
provides that the affected party must file the motion on Form I-290B and may be accompanied by a 
brief. 

In order to properly file a motion, the regulation at 8 C.F.R. 5 103.5(a)(l)(i) provides that the 
affected party must file the motion to reopen within 30 days of service of the unfavorable decision. 
If the decision was mailed, the motion must be filed within 33 days. See 8 C.F.R. 5 103.5a(b). 

The record indicates that the AAO issued the decision on September 7, 2007. The applicant 
incorrectly filed the motion to reconsider with the AAO on October 9, 2007. A motion to reconsider 
is not properly filed until the service center receives it. The AAO returned the motion to reconsider 
to counsel and informed him that he had incorrectly filed the appeal with this office. On October 16, 
2007, or 39 days after the decision was issued, U.S. Citizenship and Immigration Services (USCIS) 
received the motion. Accordingly, the motion was untimely filed. 

The regulation at 8 C.F.R. 5 103.5(a)(l)(i) states that failure to file within the 30 days (33 days if the 
decision was mailed) of the decision that the motion seeks to reopen may be excused where it is 
demonstrated that the delay was reasonable and was beyond the control of the applicant. Counsel 
fails to provide any explanation as to why he did not file the motion within 30 days (33 days if the 
decision was mailed) of the issuance of the decision. 

The record reflects that counsel submitted a brief and filing fee in connection with the applicant's 
motion to reconsider; however, counsel did not submit a Form I-290B with his brief and filing fee. 
As counsel failed to submit the applicant's motion on Form I-290B, the AAO finds that the motion 
was not properly filed.' 

As the motion was improperly and untimely filed, it must be dismissed. 

ORDER: The motion is dismissed and the application is denied. 

1 The AAO notes that counsel contends that the applicant's conviction for battery is not a crime involving moral 
turpitude. Alterntively, counsel contends that, even if the crime does involve moral turpitude, the applicant's conviction 

may be waived under the petty offense exception. The AAO finds that, even if counsel's contentions are correct, the 
applicant's favorable factors do not outweigh his negative factors. 


