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DISCUSSION: The Field Office Director, Buffalo, New York, denied the Application for 
Permission to Reapply for Admission into the United States after Deportation or Removal (Form 
1-212) and it is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Canada who, on June 14, 2009, appeared at the Rainbow 
Bridge port of entry. The applicant attempted to extend her TN nonimmigrant status. The applicant 
was referred to secondary inspection. During interviews with the applicant between June 15, 2009 
and June 27, 2009, immigration officers determined that the applicant had engaged in unauthorized 
employment and was an intending immigrant. The applicant was found to be inadmissible pursuant to 
section 212(a)(7)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1182(a)(7)(A)(i)(I), for being an immigrant without valid documentation. On June 28, 2009, the 
applicant was expeditiously removed from the United States pursuant to section 235(b )(1) of the 
Act, 8 U.S.c. § 1225(b)(I). 

On August 14, 2009, the applicant filed the Form 1-212 indicating that she resided in Canada. The 
applicant is inadmissible pursuant to section 212(a)(9)(A)(i) of the Act, 8 U.S.C. § 1182(a)(9)(A)(i). 
The applicant requests permission to reapply for admission into the United States under section 
212(a)(9)(A)(iii) of the Act, 8 U.S.c. § 1182(a)(9)(A)(iii) in order to engage in "lawful employment 
opportunity if approved in appropriate nonimmigrant status." 

The field office director determined that the applicant did not warrant a favorable exercise of 
discretion and denied the Form 1-212 accordingly. See Field Office Director·s Decision dated 
November 6, 2009. 

On appeal, counsel contends that approval of the Form 1-212 was warranted and the denial was 
rendered in error of law in that the director failed to analyze all factors. See Counsel·s Brief, dated 
December 9, 2009. In support of his contentions, counsel submits only the referenced brief. The 
entire record was reviewed in rendering a decision in this case. 

Section 212(a)(9) of the Act states in pertinent part: 

(A) Certain aliens previously removed.-

(i) Arriving aliens.- Any alien who has been ordered removed 
under section 235(b )(1) or at the end of proceedings under 
section 240 initiated upon the alien's arrival in the United 
States and who again seeks admission within five years of the 
date of such removal (or within 20 years in the case of a 
second or subsequent removal or at any time in the case of an 
alien convicted of an aggravated felony) is inadmissible. 

(ii) Other aliens.-Any alien not described in clause (i) who-
(I) has been ordered removed under section 240 or any 

other provision of law, or 
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(II) departed the United States while an order of 
removal was outstanding, and who seeks admission 
within 10 years of the date of such alien's departure 
or removal (or within 20 years of such date in the 
case of a second or subsequent removal or at any 
time in the case of an alien convicted of an 
aggravated felony) is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date of 
the alien's reembarkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the [Secretary of Homeland Security] has 
consented to the alien's reapplying for admission. 
[ emphasis added] 

(C) Aliens unlawfully present after previous immigration violations.-

(i) In general.-Any alien who-

(I) has been unlawfully present in the United States for an 
aggregate period of more than 1 year, or 

(II) has been ordered removed under section 235(b)(1), 
section 240, or any other provision of law, and who enters 
or attempts to reenter the United States without being 
admitted is inadmissible. 

(ii) Exception. 

Clause (i) shall not apply to an alien seeking admission more than 10 years 
after the date of the alien's last departure from the United States if, prior to 
the alien's reembarkation at a place outside the United States or attempt to 
he readmitted from a foreign contiguous territory, the [Secretary] has 
consented to the alien's reapplying for admission. 

(iii) Waiver 

The [Secretary], in the [Secretary's] discretion, may waive the application 
of clause (i) in the case of an alien who is a V A W A self-petitioner if there 
is a connection between-

(1) the alien's battering or subjection to extreme cruelty; and 
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(2) the alien's removal, departure from the United States, reentry or 
reentries into the United States; or attempted reentry into the United 
States. 

The applicant claims that she has remained outside the United States since her June 28, 2009 
removal.! 

The record establishes that the applicant engaged in employment outside the scope of her TN status. 
According to documents submitted by the applicant, she has received at least $6,105.00 In 

remuneration from the State of New York, Office of the State Comptroller. 
from an entity other than the entities to utilize her contract services, i.e 

__ • and, as such, 
engaged in unauthorized employment outside the scope of her TN status. Furthermore, while the 
applicant has an offer for employment as a TN nonimmigrant and counsel contends that the 
applicant does not have an immigrant intent, the record reflects that the applicant has failed to 
establish adequate ties to Canada, owns property in the United States, and has resided and worked in 
the United States for an extended period of time. The AAO therefore finds that the applicant has 
immigrant intent. 

The AAO finds that the applicant is inadmissible pursuant to section 212(a)(6)(C)(i) of the Act, 
8 U.S.c. § 1182(a)(6)(C)(i), for attempting to enter and gaining admission by fraud by presenting 
nonimmigrant documentation with immigrant intent on multiple occasions, but specifically on June 
14,2009. To seek a waiver of this ground of inadmissibility under section 212(i) of the Act, 8 U.S.c. 
§ 1182(i), an applicant must file an Application for Waiver of Grounds of Inadmissibility (Form [-
601). 

As required by 8 C.F.R. § 212.2(d), an immigrant visa applicant who is outside the United States and 
requires both a waiver and permission to reapply for admission must simultaneously file the Form 
[-601 and the Form 1-212 with the U.S. Consulate having jurisdiction over the applicant's place of 
residence. As the applicant has not complied with the regulatory requirements for filing the Form 
[-212, the application in this matter was improperly filed. Accordingly, the appeal is dismissed. 

Beyond the decision of the field office director, the AAO finds that the applicant is inadmissible 
under the provisions of section 212(a)(6)(C)(i) of the Act and the record reflects that she does not 
have a qualifying family member in order to qualify for a waiver under section 212(i) of the Act, 8 
U.S.c. § 1182(i). A section 212(i) waiver is dependent upon a showing that the bar to admission 
imposes an extreme hardship on the U.S. citizen or lawful permanent resident spouse or parent of 
the applicant. A section 212(i) waiver may not be based upon extreme hardship to the applicant or 
his or her child(ren). As such, the applicant does not have any qualifying relatives upon which she 
can base a waiver application under section 212(i) of the Act. Therefore, the applicant is mandatorily 

I The AAO notes that. if it is later found that the applicant illegally reentered the United States at any time after her 2009 

departure, she is inadmissible pursuant to section 212(a)(9)(C)(i) of the Act and is ineligible for permission to reapply for 

admission until he has remained outside the United States for a period of ten years. See Mutter o/Torres-Garcia, 23 I&N 

Dec. 861\ (l3lA 20(6); Malter of Briones, 24 I&N Dec. 355 (l3lA 2007); and Malter of Diaz and Lopez, 25 I&N Dec. 188 

(I3IA 2010). 



inadmissible to the United States and no purpose would be served in the favorable exercIse of 
discretion in adjudicating an application to reapply for admission into the United States." 

ORDER: The appeal is dismissed. 

~ An application or petition that fails to comply with the technical requirements of the law may be denied by the AAO 

even if the Service Center docs not identify all of the grounds for denial in the initial decision. See Spencer Enterprises, 

Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd, 345 F.3d 683 (9'" Cir. 2003); see a/so So/tane v. 

Do.I, 381 F.3d 143, 145 (3d Cir. 2004) (noting Ihat the AAO conducts appellate review on a de novo basis). 


