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DISCUSSION: The District Director, Still Diego, California, denied the Application for Permission 
to Reapply for Admission into the United States after Deportation or Removal (Form 1-212), and the 
Administrative Appeals Office (AAO) dismissed the applicant's subsequent appeal and motion to 
reconsider. The matter is again before the AAO on motion to reopen and reconsider. The motion 
has been granted and the matter reexamined. However, the prior decision of the AAO will be 
affirmed, and the appeal will be dismissed. 

The record reflects that the applicant is a native and citizen of Mexico who attempted to enter the 
United States on March 23, 1996 using a passport with her photograph substituted for that of the true 
owner. On March 28, 1996, the applicant was removed from the United States. The applicant is 
inadmissible pursuant to section 212(a)(9)(A)(ii) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1182(a)(9)(A)(ii). She seeks permission to reapply for admission into the United States 
under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. § 1182(a)(9)(A)(iii) in order to reside with her 
U.S. citizen husband and children. 

The district director determined that that applicant did not warrant a favorable exercise of discretion 
and denied the Form 1-212 accordingly. See District Director's Decision, dated May 13,2009. The 
AAO dismissed the applicant's appeal, finding that the applicant is inadmissible under sections 
212(a)(2)(A)(i)(II) and 212(a)(2)(C) of the Act, 8 U.S.C. §§ 1182(a)(2)(A)(i)(II) and 1182(a)(2)(C), 
for having been convicted of a crime relating to a controlled substance and for being involved in 
illicit trafficking in a controlled substance. Decision of the AAO, dated December 3, 2009. The 
AAO denied the applicant's motion, finding that she failed to show that she was not convicted of a 
crime involving a controlled substance as contemplated by section 212(a)(2)(A)(i)(II) of the Act, and 
that the applicant failed to show that the AAO lacked an adequate basis to find her inadmissible 
under section 212(a)(2)(C) of the Act for being involved in illicit trafficking of methamphetamine. 
Decision of the AAO on Motion, dated October 8, 2010. 

On motion, the applicant provides additional documentation in connection with her criminal 
conviction, and counsel for the applicant asserts that the new evidence establishes that her conviction 
may not serve as a basis for inadmissibility under section 212(a)(2)(A)(i)(II) of the Act. Brieffrom 
Counsel, dated December 3, 2010. Counsel further asserts that the AAO lacks sufficient reason to 
believe that the applicant has been involved in trafficking in a controlled substance to find her 
inadmissible under section 212(a)(2)(C) of the Act. Id. 

The record contains, but is not limited to: briefs from counsel; documentation in connection with the 
applicant's criminal history; and documentation relating to hardship the applicant's family members 
will endure should the present waiver application be denied. The entire record was considered in 
rendering this decision. 

Section 212(a)(9) of the Act states in pertinent part: 

(A) Certain aliens previously removed.-
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(i) Arriving aliens.- Any alien who has been ordered removed 
under section 235(b)(1) or at the end of proceedings under 
section 240 initiated upon the alien's arrival in the United 
States and who again seeks admission within five years of the 
date of such removal (or within 20 years in the case of a 
second or subsequent removal or at any time in the case of an 
alien convicted of an aggravated felony) is inadmissible. 

(ii) Other aliens.-Any alien not described in clause (i) who-

(I) has been ordered removed under section 240 or any 
other provision of law, or 

(II) departed the United States while an order of 
removal was outstanding, and who seeks admission 
within 10 years of the date of such alien's departure 
or removal (or within 20 years of such date in the 
case of a second or subsequent removal or at any 
time in the case of an alien convicted of an 
aggravated felony) is inadmis.sible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date of 
the alien's reembarkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the Secretary has consented to the alien's 
reapplying for admission. 

Section 212(a)(2) of the Act states in pertinent part: 

Criminal and related grounds. -

(A) Conviction of certain crimes.-

(i) In general. - Except as provided in clause (ii), any alien convicted of, 
or who admits having committed, or who admits committing acts which 
constitute the essential elements of -

(II) a violation of (or conspiracy or attempt to violate) any law 
or regulation of a State, the United States, or a foreign 
country relating to a controlled substance (as defined in 
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section 102 of the Controlled Substances Act (21 U.S.C. 
802)), is inadmissible. 

(C) CONTROLLED SUBSTANCE TRAFFICKERS- Any alien who the consular 
officer or the Attorney General knows or has reason to believe--

(i) is or has been an illicit trafficker in any controlled substance or in any 
listed chemical (as defined in section 102 of the Controlled Substances 
Act (21 U.S.C. 802)), or is or has been a knowing aider, abettor, 
assister, conspirator, or colluder with others in the illicit trafficking in 
any such controlled or listed substance or chemical, or endeavored to 
do so ... is inadmissible. 

On or about July 28, 2000, the applicant was charged with possession for sale of a controlled 
substance in violation of California Health and Safety Code section 11378, possession of a 
controlled substance in violation of California Health and Safety Code section 11377(A), and 
possession of a controlled substance with firearm in violation of California Health and Safety Code 
section 11370.1(A). For each charge, the Superior Court of California, County of San Bernardino, 
indicated that the controlled substance in question was methamphetamine. Pursuant to an agreement 
on October 24, 2000, the applicant pled guilty to one count of maintaining a place for narcotics 
under California Health and Safety Code section 11366.5(a), and the other three charges were 
dismissed. 

Based on these facts, the AAO determined that the applicant is inadmissible under section 
212(a)(2)(A)(i)(II) of the Act for having been convicted of a crime relating to a controlled substance, 
and section 212(a)(2)(C) of the Act for being involved in illicit trafficking in a controlled substance. 

The first issue on motion is whether the record supports a finding that the applicant was convicted of 
an offense relating to a controlled substance that renders her inadmissible under section 
212(a)(2)(A)(i)(II) of the Act. Counsel asserts that the applicant has submitted the complete record 
of her conviction, including a transcript of the hearing in which she pled guilty to a charge under 
California Health and Safety Code section 11366.5(a), provided with the present motion. Counsel 
correctly observes that the transcript does not specify the controlled substance for which the 
applicant pled guilty. Counsel contends that, as the controlled substance is not identified, it cannot 
be concluded that the substance is included in section 102 of the Controlled Substances Act (21 
U.S.C. 802) as required by section 212(a)(2)(A)(i)(II) of the Act. Counsel asserts that United States 
Citizenship and Immigration Services (USCIS) may not rely on the naming of methamphetamine in 
the dismissed charges to infer that the applicant was convicted of a charge relating to 
methamphetamine. Counsel cites the decision of the Ninth Circuit Court of Appeals in Ruiz-Vidal v. 
Gonzales, 473 F.3d 1072, 1079 (9th Cir. 2007) to support her assertions. 
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Upon review, it is first noted that counsel correctly states that controlled substances under California 
law include substances that are not identified in section 102 of the Controlled Substances Act. Thus, 
it is possible to be convicted of a controlled substance violation in California that does not lead to 
inadmissibility under section 212(a)(2)(A)(i)(II) of the Act. However, section 291 of the Act, 8 
U.S.C. § 1361, provides that, in the present proceeding, the burden of proof is upon the applicant to 
establish she is eligible for the benefit sought, approval of her Form 1-212 application. Counsel cites 
Ruiz-Vidal for the proposition that USCIS bears the burden to show that the applicant was convicted 
of a controlled substance identified in section 102 of the Controlled Substances Act. However, in 
Ruiz-Vidal the Ninth Circuit was reviewing whether an individual was removable under section 
237(a)(2)(B)(i) of the Act, 8 U.S.C. § 1227(a)(2)(B)(i). 473 F.3d at 1076. In such an instance, 
"[t]he government must prove by 'clear, unequivocal, and convincing evidence that the facts alleged 
as grounds of [removability] are true.'" Id (citing Gameros-Hernandez v. INS, 883 F.2d 839, 841 
(9th Cir. 1989). No such burden adheres when USCIS is assessing inadmissibility under section 
212(a)(2)(A)(i)(II) of the Act. 

In the present matter, the applicant was clearly convicted of a law of the State of California relating 
to a controlled substance. While she suggests that the substance was something other than 
methamphetamine, she has not indicated the substance. Nor has she provided any documentation to 
indicate for what substance she was convicted. In interpreting inadmissibility under section 
212(a)(2)(A)(i)(II) of the Act for violation of a law related to a controlled substance, and the 
corresponding waiver of inadmissibility under section 212(h) for such violations relating to simple 
possession of less than 30 grams of marijuana, the BIA has held that a purely categorical inquiry 
concerning the nature and amount of the controlled substance is clearly insufficient, and Congress 
intended to permit a broader factual inquiry in order to resolve these issues. Matter of Martinez 
Espinoza, 25 I&N Dec. 118, 124-25 (BIA 2009). Our inquiry is not limited in the manner asserted 
by counsel. Thus, the applicant has not established that she was convicted for a controlled substance 
in California that is not included in section 102 of the Controlled Substances Act. Nor has the 
applicant asserted or shown that she was convicted for an offense relating to 30 grams or less of 
marijuana that would potentially render her eligible for consideration for a waiver under section 
212(h) of the Act. Accordingly, the applicant has not met her burden to show that she was 
erroneously deemed inadmissible under section 212(a)(2)(A)(i)(II) ofthe Act. 

The second issue on motion is whether the AAO had sufficient reason to believe the applicant was 
involved in trafficking a controlled substance, such to support a finding that she is also inadmissible 
under section 212(a)(2)(C) of the Act. Counsel correctly asserts that the AAO's determination must 
be based on "reasonable, substantial, and probative evidence." Brief from Counsel, at 4, dated 
December 3, 2010 (citing Alarcon-Serrano v. INS, 220 F.3d 1116, 1119 (9th Cir. 2000). Counsel 
contends that the AAO relied on the applicant's original three charges relating to methamphetamine, 
but counsel asserts that the charges have no probative value due to the fact that they were dismissed. 
Counsel again relies on the absence of identification of the controlled substance for which the 
applicant was convicted, and contends that "there is no evidence that points to illicit trafficking or a 
controlled substance defined under section 802 of Title 21." Brieffrom Counsel at 5. Thus, counsel 
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asserts that there is insufficient basis to support that the applicant has been involved in trafficking a 
controlled substance that leads to inadmissibility under section 212(a)(2)(C) of the Act. 

Upon review, the AAO again notes that the applicant bears the burden of proof in these proceedings. 
The applicant may not benefit from her failure to produce sufficient explanation or evidence to settle 
a dispositive factual issue. As discussed above, the applicant has not identified the controlled 
substance for which she was convicted. The charge to which she pled guilty involved "maintaining 
a place for narcotics." Transcript of Oral (Criminal) Proceedings, dated October 24, 2000. In the 
same criminal proceeding, she was charged with three offenses relating to methamphetamine 
possession and sale. In the absence of documentation that indicates otherwise, the AAO finds it 
reasonable to infer that the controlled substance violation to which she pled also involved 
methamphetamine. However, as previously stated by the AAO, a conviction is not necessary for an 
applicant to be inadmissible under section 212(a)(2)(C) of the Act if the Secretary has "reason to 
believe" the applicant has been involved in illicit trafficking of a controlled substance. See Matter of 
Rico, 16 I&N Dec. 181 (BIA 1977); Matter of Favela, 16 I&N Dec. 753 (BIA 1979). It is 
undisputed that the applicant was convicted of maintaining a place for narcotics, and she has 
submitted no alternate explanation or evidence that undermines a reasonable belief that her criminal 
act involved trafficking in a controlled substance as contemplated by section 212(a)(2)(C) of the Act. 
Thus, the applicant has not shown that she was erroneously found inadmissible under section 
212(a)(2)(C) of the Act. 

Based on the foregoing, the applicant is inadmissible under sections 212(a)(2)(A)(i)(II) and 
212(a)(2)(C) of the Act, for which no wc:liver is available. An application for permission to reapply 
for admission is properly denied, in the exercise of discretion, to an applicant who is statutorily 
inadmissible to the United States under another section of the Act, as no purpose would be served in 
granting the application. Matter of Martinez-Torres, 10 I&N Dec. 776 (Reg. Comm. 1964). 
Therefore, no purpose would be served by a favorable exercise of discretion in the present matter. 
The prior decision of the AAO will be affirmed and the appeal will be dismissed. 

ORDER: The prior decision of the AAO is affirmed, and the appeal is dismissed. 


