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DISCUSSION: The waiver application was denied by the Acting Field Office Director. Lima. 
Peru. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be rejected as untimely filed. The AAO will return the matter to the Acting Field Office 
Director for consideration as a motion to reopen. 

The applicant is a native and citizen of 8razil. She was found to be inadmissible to the United States 
pursuant to section 212(a)(9)(B)(i)(II) of the Act. 8 U.S.C. § I 182(a)(9)(8)(i)(II). for having been 
unlawfully present in the United States for one year or more and seeking admission within ten years 
of her last departure. She is married to a United States citizen. She seeks a waiver of inadmissibility 
pursuant to section 212(a)(9)(8)(v) of the Act. 8 U.S.C. § I I 82(a)(9)(8)(v). 

The Acting Field Office Director concluded that the applicant had failed to establish that the bar to 
her admission would impose extreme hardship on a qualifying relative. her U.S. citizen spouse. and 
denied the Application for Waiver of Grounds ofInadmissibility (Form 1-601) on March 16,2009. 

The record indicates that the Acting Field Office Director issued the decision on March 16,2009. It 
is noted that the Acting Field Office Director properly gave notice to the applicant that she had 33 
days to file the appeal. A properly filed Form 1-290B. Notice of Appeal to the Administrative 
Appeals Office was not received by U.S. Citizenship and Immigration Services (USCIS) until May 
8,2009, 53 days after the decision was issued. Accordingly. the appeal was untimely filed. 

Neither the Act nor the pertinent regulations grant the AAO authority to extend the 33 day time limit 
for filing an appeal. As the appeal was untimely filed, the appeal must be rejected. Nevertheless. 
the regulation at 8 C.F.R. § 103.3(a)(2)(v)(8){2) states that, if an untimely appeal meets the 
requirements of a motion to reopen or a motion to reconsider. the appeal must be treated as a motion. 
and a decision must be made on the merits of the case. 

A motion to reopen must state the new facts to be proved in the reopened proceeding and be 
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion that does 
not meet the applicable requirements shall be dismissed. 8 C.F.R. § I03.5(a)(4). The Field Office 
Director declined to treat the late appeal as a motion and forwarded the matter to the AAO. 

On appeal the applicant submits additional evidence and clarifies facts discussed by the Acting field 
Office Director. 

Here, the untimely appeal meets the requirements of a motion to reopen. The official having 
jurisdiction over a motion is the official who made the last decision in the proceeding, in this case 
the Acting Field Office Director. See 8 C.F.R. § 103.5(a)(1 )(ii). Therefore, the Acting Field Oflice 
Director must consider the untimely appeal as a motion to reopen and render a new decision 
accordingl y. 
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ORDER: The appeal is rejected. The matter is returned to the Acting Field Office Director for 
treatment as a motion to reopen and issuance of a new decision on the merits of the 
case. 


