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DISCUSSION: The Field Office Director, Los Angeles, California, denied the Application for 
Permission to Reapply for Admission into the United States after Deportation or Removal (Form 
1-212) and it is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Mexico who, on September 29, 1989, was placed on 
diversion for the charge of willful cruelty to a child with the possibility of injury or death in violation 
of section 273a of the California Penal Code (CPC). On September 27, 1990, the court reinstated 
proceedings against the applicant. On September 26, 1991, the applicant was convicted of battery in 
violation of section 242 of the CPC. The applicant was sentenced to 24 months of probation and 25 
days in jail. On May 27, 1992, the applicant was convicted of driving under the influence of alcohol 
or drugs causing bodily injury and hit and run: death or injury in violation of sections 23153(a) and 
200001(a) of the California Vehicular Code (CVC). The applicant was sentenced to 16 months in 
jail. On February 12, 1993, the applicant was placed into immigration proceedings for having 
entered the United States without inspection in November 1985. On February 17, 1993, the 
immigration judge ordered the applicant removed from the United States. On February 18, 1993, the 
applicant was removed from the United States and returned to Mexico. 

1999, the applicant married her lawful permanent resident spouse, 
1 On July 15, 2007, the applicant filed an Application to Register Permanent 

(Form 1-485) based on an approved Petition for Alien Relative (Form 1-130 
filed on her behalf by The Form 1-485 indicates that the applicant last entered the United 
States without inspection in 1992. On June 23, 2008, the applicant filed the Form 1-212 indicating that 
she continued to reside in the United States. The applicant is inadmissible pursuant to section 
212(a)(9)(A)(ii) of the Immigration and Nationality Act (the Act), 8 U.S.c..§ 1182(a)(9)(A)(ii). She 
seeks permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of 
the Act, 8 U.S.c. § 1182(a)(9)(A)(iii) in order to reside in the United States with her lawful 
permanent resident spouse and her naturalized U.S. citizen adult daughter. 

The field office director determined that the applicant did not warrant a favorable exercise of 
discretion and denied the Form 1-212 accordingly. See Field Office Director's Decision, dated June 
15,2010. 

On appeal, counsel contends that the field office director abused his discretion and committed legal 
error in concluding that the applicant, her spouse and daughter would not suffer extreme hardship 
without assessing, considering or discussing the relevant factors in the case and the evidence 
submitted? See Form I-290B, dated July 12,2010. In support of her contentions, counsel submits the 
referenced Form 1-290B, a brief, medical documentation, declarations, country condition reports and 
copies of documentation already in the record. The entire record was reviewed in rendering a 
decision in this case. 

1 The AAO notes that the applicant married ____ .under the assumed name of and there 

is no explanation in the record as to why the applicant utilized such an alias or why she appears to be continuing to 

utilize both her given and the assumed names as reflected by marriage, foster home training and medical records. 

2 The AAO notes that counsel incorrectly refers to the standard required for permission to reapply for admission as 

extreme hardship. 
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Section 212(a)(9) of the Act states in pertinent part: 

(A) Certain aliens previously removed.-

(i) Arriving aliens.- Any alien who has been ordered removed 
under section 235(b )(1) or at the end of proceedings under 
section 240 initiated upon the alien's arrival in the United 
States and who again seeks admission within five years of the 
date of such removal (or within 20 years in the case of a 
second or subsequent removal or at any time in the case of an 
alien convicted of an aggravated felony) is inadmissible. 

(ii) Other aliens.-Any alien not described in clause (i) who-

(I) has been ordered removed under section 240 or any 
other provision of law, or 

(II) departed the United States while an order of 
removal was outstanding, and who seeks admission 
within 10 years of the date of such alien's departure 
or removal (or within 20 years of such date in the 
case of a second or subsequent removal or at any 
time in the case of an alien convicted of an 
aggravated felony) is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date of 
the alien's reembarkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the Secretary has consented to the alien's 
reapplying for admission. 

Counsel contends that the evidence reflects that the applicant was not convicted of a crime involving 
moral turpitude and that the applicant has been rehabilitated and has good moral character. 

Second, while case law reflects that the applicant's conviction for hit and run death or injury under 
section 20001(a) of the CVC is not categorically a crime involving moral turpitude, court documents 
submitted by the applicant reflect that the applicant was convicted of "willfully, unlawfully and 
knowingly" violating this section of the CVe. Under the modified categorical approach, the record 
reflects that the applicant willfully, knowingly and unlawfully fled the scene of the accident and she 
did not violate section 20001(a) of the CVC through negligence alone. See Cerezo v. Mukasey, 512 
F. 3d 1163 at 1167-1170 (9th Cir. 2008). In response to a request for evidence, the applicant failed to 
provide evidence to the contrary and has, therefore failed to meet her burden of proof to establish 
that she has not been convicted of a crime involving moral turpitude. While the applicant, in a 
declaration dated December 27, 2007, contends that she is innocent of the charges in regard to hit 
and run, the Board of Immigration Appeals (BIA) held in Matter of Khalik, 17 I&N Dec. 518 that 
U.S. Citizenship and Immigration Services (USCIS) cannot go behind the judicial record to 
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determine the guilt or innocence of an alien for a criminal offense. A record of conviction constitutes 
a conviction for immigration purposes. The applicant can only appeal such a conviction within the 
court system. 

In her December 27, 2007 declaration, the applicant contends that she is innocent of the charges in 
regard to willful child cruelty and battery; however, as stated earlier, USCIS cannot go behind the 
judicial record to determine the guilt or innocence of an alien for a criminal offense. A record of 
conviction constitutes a conviction for immigration purposes. Matter of Khalik, Supra. The applicant 
can onl y appeal such a conviction within the court system. 

The record reflects that is a native and citizen of Mexico who became a lawful 
permanent resident in 1990. The applicant and do not appear to have any children 
together. The applicant has a 30-year-old daughter from a prior relationship who is a native of 
Mexico, became a lawful permanent resident in 1999 and a naturalized U.S. citizen in 2004. 

Counsel contends: that the field office director failed to consider that the applicant's arrest and 
removal from the United States caused the applicant and her daughter to not see each other for nine 
years, from 1992 until 2001, and that they will suffer hardship if they are separated again; the field 
office director failed to consider the affidavits submitted by the applicant, her daughter and her 
spouse; the field office director only considered the financial hardships and did not discuss any other 
relevant factors that would cause hardship; the field office director failed to. consider or mention the 
applicant's rehabilitation; and the applicant has not had any problems with the law since 1992, it has 
been more than 17 years since the applicant's removal and the applicant discussed in her affidavit 
her rehabilitation and why she had to reenter the United States in 1993 when she thought she had 
been given voluntary return. 

Counsel also asserts that there is a new and important fact to be considered, which is that the 
applicant's daughter was recently diagnosed with colon cancer, had emergency surgery and will 
undergo chemotherapy. Counsel states that the applicant's daughter needs the applicant now more 
than ever for support. 

in a declaration dated December 27, 2007, states the following: he has been residing 
in the United States since 1978; the applicant believed that she had been voluntarily returned to 
Mexico in 1993; his wife should be given the opportunity to remain in the United States as a lawful 
permanent resident; if the applicant is not permitted to remain in the United States he will suffer 
extremely and so will the applicant's daughter; the applicant is rehabilitated and has learned from her 
mistakes; he married the applicant in 1999 but that they have been together for almost 14 years. He 
states that he never thought that he would meet someone again after his first marriage fell apart. He 
states that he and the applicant started living together in December 1994. He states that he does not 
have any children but that the applicant has a naturalized U.S. citizen daugbter who is married with 
two U.S. citizen children. He states that he loves the applicant's daughter as if she were his own and 
that she calls him "dad" because she has never met her real father. He states that he and the applicant 
have tried to have a child and that the applicant has been unable to get pregnant. He states that he 
and the applicant wished to adopt a child or be foster parents in the future but cannot take this step 
until the applicant's immigration status is completed. He states that he and the applicant took classes 
for about a year and a half on how to take care of children from the state as a foster home. He states 
that the applicant is his best friend and he loves her with all of his heart and soul. He states that the 
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applicant makes him very happy because she is part of him and completes him. He states that the 
applicant makes his life whole and that without her he is incomplete. He states that there are so many 
good qualities about the applicant and that she is everything to him. He states that she is sweet and 
has a genuine heart of gold. He states that the applicant loves him for who he is. He states that he 
could not endure separation from the applicant. He states that he does not want to be alone or have 
his heartbroken again after so many years of loneliness and suffering before he met the applicant. He 
states that he wants an opportunity for his marriage to keep growing. He states that he does not wish 
to live in Mexico but that he also does not wish to lose the applicant. He states that it is inevitable 
that he will suffer extremely if the applicant is not permitted to remain in the United States. He states 
that if he does not accompany the applicant to Mexico he will lose the woman who is the love of his 
life. He states that he would be emotionally, financially and psychologically affected and would 
suffer extremely. He states that if he accompanies the applicant to Mexico it would also have severe 
consequences and he would suffer extremely for many reasons. He states that he has no home or 
employment in Mexico. He states that he has established his life in the United States and has been 
living in the United States since 1978 when he was 18 years old. He states that he came to the United 
States because of economic necessity and he has been working since he came to the United States. 
He states that he would send money to his parents in Mexico because he had 8 siblings and his 
parents needed help. He states that his mother died 10 years ago and his father died 3 years ago. He 
states that he has not returned to Mexico since his father died and he does not have communication 
with his siblings in Mexico. He states that he has nothing to go back to in Mexico. He states that he 
was only able to study up to 8th grade in Mexico but that, here, in the United States, even without an 
education he has been able to get ahead and have a comfortable standard of living that would not be 
available to him in Mexico. He states that he has been employed at the same place, Quality Fence, 
since 1994. He states that his position is foreman and his earnings have increased since he started. 
He states that he would be unable to find this kind of stable and decent paying employment in 
Mexico. He states that he has property ties to the United States and has a duplex. He states that he 
rents the front unit of the duplex and he and the applicant lived in the rear unit. He states that he has 
had the duplex since 1996, he has a mortgage and he has had a lot of remodeling expenses. He states 
that he and the applicant have to combine their incomes in order to meet their bills, expenses and 
medical costs. He states that in 2006 he earned approximately $44,000 and his wife earned $22,000. 
He states that he would be unable to cover everything on his own especially since he and the 
applicant are trying to save money for retirement. He states that, since he and the applicant did not 
have health insurance they pay out-of-pocket for their medical costs. He states that the applicant gets 
sick a lot. He states that the applicant is allergic to medication for approximately 4 years now and it 
makes it difficult to treat her when she does get sick. He states that, in 1996, the applicant was 
operated on for a cyst in the uterus and then was again operated on the same year because the first 
operation did not go well and the right ovary had to be removed for infection. He states that the 
applicant may soon have to have another operation because she has been in pain for the past 6 years. 
He states that there are days when the applicant is in a lot of pain and cannot even leave the house. 
He states that the applicant has had thyroid problems for 2 years. He states that the applicant has 
been going through pre-menopause and depression lately. He states that the applicant sometimes 
feels like her chest is congested and it is hard for her to breathe. He states that the applicant would be 
unable to afford medical treatment in Mexico. He states that if he and the applicant had to move 
back to Mexico he would be starting from scratch and would lose everything he has worked so hard 
for such as his home and his job. He states that he would not want to return to live in a country that 
he has not lived in for almost 30 years and where there is no future for him and the applicant and 
where they will not have a safe and decent living. He states that there is no one in Mexico to help 
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him and the applicant. He states that he would not have the same comfortable and safe living 
. accommodations as he does in the United States because there is a lot of poverty in Mexico and a 
lack of opportunities. He states that he would be extremely worried and would not be able to 
function properly if the applicant resided in Mexico and he remained in the United States because he 
would be concerned for her safety. He states that he would also be concerned for his safety if he had 
to live in Mexico. He states that there is a great deal of crime in Mexico and the local police are 
unable to protect people. He states that when he was residing in Mexico he was robbed and assaulted 
and he would fear for his life in Mexico. He states that he has many goals that he wants to 
accomplish in the United States and he needs the applicant by his side for encouragement and 
support. He states that he has been taking contractor classes for 6 months and he wants to get his 
contractors license so that he could open his own business. He states that the applicant also has goals 
she wants to accomplish in the United States. He states that the applicant wants to open up a 
restaurant for seafood and Mexican food after he obtains his contractors license. He states that it 
makes life much easier knowing that he has the support of his wife. He states that he would be 
unable to accomplish his goals without his wife's support. He states that the applicant is a good 
woman and has learned from her mistakes and has been rehabilitated. He states that he met the 
applicant after her arrest, she explained what happened and he believes she deserves a second 
chance. He states that his wife has already suffered enough for her mistakes and he does not want 
her to suffer anymore. He states that after the applicant went to jail in 1992 she ended up losing 
contact with her daughter (who was 12 years old at the time) and did not find her again until her 
daughter was 21 years old. He states that he saw how the applicant was suffering and helped her to 
look for her daughter for several years. He states that the applicant would lose her daughter again if 
she had to go back to Mexico. He states that the applicant's pain and suffering is also his pain and 
suffering. He states that he has found true happiness with his wife and that they have great 
communication. He states that he and the applicant go to church together whenever possible. He 
states that the applicant's immigration status has consumed him with fear and anxiety. He states that 
it is extremely stressful for him. 

The applicant, in declarations dated December 27, 2007 and July 29, 2010, states that she has been 
residing in the United States since 1984. She states that she thought that she had been voluntarily 
returned to Mexico in 1993.3 She states that if she is not permitted to remain in the United States her 
husband and daughter will suffer extremely. She states that when she was arrested in 1992 for hit 
and run she did not fight the charge although she was innocent. She states that the attorney who 
represented her told her to plead guilty because she would get out sooner and all she could think of 
was getting back to her daughter as soon as possible. The applicant states that her daughter was 
thrown out of the apartment in which they were staying when the money ran out and that she was 
unable to communicate with her daughter even after asking for help in jail to contact her. She states 
that she was frightened being in jail and then being sent out of the United States knowing that her 
daughter needed her. She states that she was so desperate to get back to the United States to find her 
daughter that she reentered the United States a couple of days after she was deported. She states that 
she was unable to find her daughter for a period of 9 years. She states that she asked the police to 
help her find her daughter but was not successful. She states that she went to look for her daughter in 
schools, in foster homes and put up signs and photographs of her. She states that she even sought 

:1 The AAO notes that the record reflects that the applicant was served with appropriate documentation and received the 

appropriate warnings informing her that she was being removed from the United States and could not reenter without 

proper authorization. 
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help at but that the detective was unable to find her daughter. She 
states that she finally found her daughter when she posted a sign in the Pomona area. She states that 
her daughter does not like to talk about what she went through when the family with whom she was 
living kicked her out of the apartment, or about where she was for the 9 years that they were 
separated. She states that her daughter thought that she had abandoned her. She states that she knows 
it also looks bad that she was arrested in 1989 and charged with willful child cruelty which led to a 
conviction for battery. She states that the church pastor and his family took her daughter one day and 
did not bring her back. She states that she was afraid to call the police because she was illegal and 
after the church pastor and his family had kept her daughter for 2 weeks she went to the church. She 
states that the church pastor and his family held onto her daughter while she grabbed her daughter's 
arms and tried to pull her away from them. She states that her daughter ended up getting bruise 
marks on her arms from the struggle. She states that the church pastor and his family took 
photographs of her daughter and called the police, falsely accusing her of mistreating her daughter. 
She states that she was arrested and placed in jail for a few days and that her daughter was placed in 
a foster home. She states that she did not fight the charges or the conviction because her attorney 
said she would get out sooner if she just went along with it and all she could think about was getting 
back to her daughter. She states that she has not been arrested or convicted of any other crimes after 
1992. She states that she has paid dearly for her criminal conviction. She states that she does not 
want to lose her daughter again. She states that she does not want to cause her daughter anymore 
pain and suffering. She states that her daughter is a naturalized U.S. citizen and is married with two 
U.S. citizen children. She states that she visits and talks to her daughter frequently. She states that if 
she was to return to Mexico she would no longer be able to visit her daughter and it would be 
extremely difficult for her daughter and grandchildren to visit her Mexico. She states that she and 
her husband have tried to have a child and she has been unable to get pregnant. She states that she 
and her husband wished to adopt a child or be foster parents in the future but cannot take this step 
until her immigration status is completed. She states that she and her husband took classes for about 
a year and a half on how to take care of children from the state as a foster home. She states that if she 
has to return to Mexico she does not want to put her husband in a situation where he has to decide 
whether to move to Mexico where they will have nothing, or to stay in the United States without her 
where his life is established. She states that either decision will have severe negative consequences 
on her husband's life. She states that she does not want to cause her husband pain. She states that she 
has been living in the United States since 1984 and her daughter joined her in the United States two 
years later. She states that she came to the United States because of economic necessity and she has 
been working since she came to the United States. She states that she has never received public 
assistance. She states that there is nothing for her in Mexico and everything is in the United States. 
She states that her and her sisters were abandoned by their parents and never met them or any other 
family member.4 She states that she never had a stable home. She states that she and her husband do 
not have health insurance and have to pay out-of-pocket when one of them gets sick. She states that 
she and her husband are a team. She states that she gets sick a lot. She states that she is allergic to 
medication for approximately 4 years now and it makes it difficult to treat her when she does get 
sick. She states that, in 1996, she was operated on for a cyst in the uterus and then was again 
operated on the same year because the first operation did not go well and the right ovary had to be 
removed for infection. She states that she may soon have to have another operation because she has 
been in pain for the past 6 years. She states that there are days when she is in a lot of pain and cannot 

4 The AAO notes that the applicant has previously referred to leaving her daughter with her grandmother prior to joining 

her in the United States. 
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even leave the house. She states that she has had thyroid problems for 2 years. She states that she has 
been going through pre-menopause and depression lately. She states that she has been rehabilitated 
and has not had any more problems with the law since 1992. She states that she is not a violent or 
dangerous person and is in no way a danger to the public or to anyone. She states that she is not a 
threat to the security of the United States or to the community. She states that she wishes to remain 
in the United States for the sake of her husband, her daughter and her grandchildren. She states that 
her only purpose in life is to be a good wife, mother and grandmother and she does not want to cause 
her family any suffering because of her past. She states that she has paid for her mistakes and that 
she has been rehabilitated. She states that she fears for her safety if she is returned to Mexico. She 
states that she and her sisters were sexually and physically abused as children by the various families 
with whom they resided. She states that her daughter is the product of rape and that, without her 
knowledge or consent, her daughter's paternal grandmother had her tubes removed so that she could 
no longer have any more children. She states that she decided to come to the United States so that 
she could earn money to find her younger sibling and to send money to her older sibling. She states 
that she also came to the United States because she and her daughter did not have a good future or 
safety in Mexico. She states that if she returns to Mexico she fears that she or her daughter would be 
sexually abused in the future based on what happened to her and her siblings. She states that her 
daughter does not remember her biological father and does not have contact with him. She states that 
her daughter considers her current husband to be her father. She states that the only good thing that 
has happened to her in Mexico is the birth of her daughter and everything else has consisted of 
abuse, bad experiences and memories, rape and sadness. She states that in the United States she went 
to school and learned how to read and write and speak English. She states that she was robbed of her 
childhood and her fertility in Mexico. She states her experience of being raped by five men in 
Mexico throughout her childhood and adolescence was very traumatizing and she is afraid of living 
in Mexico since there is a lot of crime and violence. She states that she is afraid of falling into a 
serious depression if she had to live in Mexico, due to all the bad experiences and memories. She 
states that the crime in Mexico is more serious than the crime in the United States and there is a lot 
of police corruption. She states that she would not be safe or protected in Mexico. She states that she 
does not want her daughter taken away from her. She states that her daughter, her grandchildren and 
her husband are the most important people in her life and that they all need to be together in the 
United States. She states that her daughter needs her and it has been hard for her to get her daughter 
to open up to her and trust her, but that it is finally starting to happen. She states that she believes 
that her daughter's husband treats her daughter and her oldest grandchild badly at times, but that her 
daughter has not told her about it because she does not want to worry her and may also be 
embarrassed. She states that her oldest grandchild has told her that her father has pushed her mother 
and hit her and he yells in front of them. She states that her oldest grandchild has informed her that 
he is always telling the oldest grandchild that she should move out and get a job. She states that she 
wants to be in the United States for her daughter in case she decides to open up to her about it and so 
that she will know that she has options and she can leave him if necessary and move in with her. She 
states that if she had to go to Mexico she could not be of any help and support to her daughter and 
this would cause her extreme suffering. She states that she is extremely stressed and worried 
everyday regarding her immigration status. 

The applicant's daughter, in a letter and a declaration dated January 1,2008 and July 30, 2010, states 
that she has been married to her husband for 8 years and that they have two daughters. She states that 
she and her famil y live in She states that both she and her husband 
are employed and attend where they are in charge of the altar ministry. 
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She states that her husband teaches new believer classes and that they also lead outreach altar 
ministry once a year. She states that she would not be the person that she is today if it was not for her 
mother. She states that even though she and applicant have been through some hard times she loves 
her with all her heart. She states that her daughters are always talking about how much they love and 
miss the applicant and ask when they will go and visit her again. She states that she and her husband 
have committed to visiting the applicant twice a year. She states that her mother is good to her 
daughters and that they hold a very strong bond of which she does not want to deprive them. She 
states that not having the applicant for many years made it very difficult for her to cope with life and 
its challenges. She states that she wants her daughters to grow up knowingly the applicant and wants 
the applicant to continue to be part of their lives. She states that she can remember the day that the 
applicant called her on the phone to tell her how she had been looking for her and that they were 
finally reunited. She states that that was one of the happiest days of her life. She states that she 
wishes for her mother to remain in the United States where her roots are. She states that she loves to 
visit the applicant because she is always concerned with her daughters well being. She states that she 
would hate to tell her daughters that their grandmother will be moving to another country and that 
they would not see her that often. She states that her daughters' hearts would be broken as well as 
her own. She states that sending the applicant to Mexico would be a mistake because she will not 
only be leaving her and her family behind, but their lives will not be the same without her. She states 
that they are barely making up for the time that they were separated and she does not want the 
relationship to be broken apart. She states that to think of not having the applicant close to the family 
is the same feeling she used to have when they were separated and it is the worst feeling you could 
ever bear. She states that she has been residing in the United States since she was a child of 6 or 7 
years old and has never returned to Mexico. She states that her mother's absence from her life and 
her children's lives would cause her extreme hardship especially based on what she has experienced 
in her life. She states that she needs her mother with her in the United States. She states that it is 
extremely difficult and painful for her to talk about what happened during the 9 years that she was 
separated from her mother. She states that after she was thrown out of the house at which she was 
staying, she stayed at several different friends houses. She states that eventually one of her friend's 
family members called the police who took her to live in a group home for children which felt like 
living in a jail. She states that she was then placed in 4 or 5 different foster homes which were not 
true homes because the foster parents were just doing it for the money and she was not treated well. 
She states that the police attempted to find her mother. She states that the records showed that she 
had been returned to Mexico in 1993 and she believed that her mother was still living in Mexico 
until she was able to reunite with her mother in 2001. She states that she needs her mother in the 
United States even more now especially due to her poor health. She states that she was recently 
diagnosed with colon cancer and had emergency surgery to remove a large cancerous tumor and part 
of her colon. She states that she will be required to undergo chemotherapy for 6 months to one year 
and the doctors do not know if the cancer will recur or spread. She states that she is afraid and 
extremely devastated to have to go through this at such a young age. She states that worrying about 
her health and losing her mother is extremely stressful for her. She states that she has not told her 
mother yet that she has colon cancer and that she was in the hospital because she does not want to 
worry her since she is already extremely worried about her immigration status. She states that she 
will have to tell her mother soon because she will need her help. She states that her husband was able 
to take one month off from work to help to look after the children but that she will need her mother's 
help so that she can go to chemotherapy. She states that there is no one else available that she can 
trust to help her to look after her children other than her husband and mother. She states that if she 
were to pass away because of her cancer she would want her mother to look after her children, which 
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would be impossible if she were living in Mexico. She states that her mother adores her children and 
they adore her. She states that her husband's mother is not as close to her children as her mother. She 
states that her mother comes to visit them for a week and she goes to visit her mother for a couple of 
weeks about every 3 months. She states that it would be unreasonable for her mother to live in 
Mexico. She states that she would be unable to visit her mother in Mexico because she would be too 
afraid to risk her life and her children's lives with all the crime and violence. She states that also with 
her delicate health it would be extremely difficult or impossible for her travel to Mexico. She states 
that not being able to see her mother again would be extremely devastating to her and her children 
and would cause them all extreme suffering. She states that the only true family she has are her 
husband, children, her mother and her stepfather. She states that they have a special connection and 
are very united. She states that she does not have any family in Mexico and has never returned to 
Mexico. She states that her stepfather would suffer extreme emotional hardship if her mother had to 
return to Mexico. She states that her children would suffer extreme hardship emotionally and 
psychologically if her mother had to return to Mexico. She states that she would suffer extreme 
hardship because she would see her children and her step father suffer as well. She states that her 
mother is a very good mother, grandmother, wife and person. She states that she is aware of her 
mother's arrests many years ago and that she has learned from her mistakes and has been 
rehabilitated. She states that her mother does not have any bad habits or vices and is active in her 
church. She states that her mother has not had any problems with the law and she is not a threat to 
national security or to society. She states that she does not hold any resentment towards her mother 
and believes that she deserves a second chance like any other human being. She states that she is 
very concerned for her mother because the applicant was extremely concerned, stressed and worried 
about her immigration status and has lost weight and is starting to lose her hair. 

The record contains a letter from dated July 13, 2010 and other 
medical documentation, indicating that the applicant's daughter had an urgent right colectomy 
performed on June 30, 2010 for colon cancer. The record contains medical information in regard to 
treatment of colon cancer, but the AAO notes that no further documentation in regard to the 
applicant's daughter's medical condition has been submitted to indicate her current condition and 

. 5 prognosIs. 

The record contains medical documentation under the applicant's alias which indicates that, in 1996 
an exploratory laparotomy was performed in order to remove an ovarian cyst and perform lysis of 
pertubal adhesions. The medical documentation indicates that the applicant was previously seen for 
chronic pelvic pain associated with probable pelvic inflammatory disease which was treated 
accordingly and she was referred to a clinic for an infertility workup. The AAO notes that the 
medical documentation is hand written and is at times hard to read; however, the AAO finds that the 
medical documentation does not mention any reason for the applicant's infertility or whether the 
applicant suffers from any chronic diseases at this time. 

The AAO notes that there is no evidence in the record to establish that the applicant, her daughter or 
any other family members suffer from any illnesses or psychological problems for which they would 

5 The applicant's daughter became a lawful permanent resident as a child dependent on the juvenile court. As 
such, the applicant's relationship to her daughter is not considered to be a "parent-child" relationship for 
immigration purposes. Section 101(a)(27)(J)(iii)(II). 
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be unable to receive appropriate treatment in the absence of the applicant or in Mexico. Going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden 
of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998)(citing Matter 
of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

Country condition reports submitted by counsel on appeal are dated 2007 and 2009 and are not 
relevant to current country conditions in Mexico. Moreover, the reports submitted by counsel do not 
reflect that the applicant or her spouse would be unable to obtain employment or housing in Mexico 
or that the applicant or her spouse will be subject to any specific problems in Mexico. Going up on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden 
of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998)(citing Matter 
of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Without documentary 
evidence to support the claim, the assertions of counsel will not satisfy the applicant's burden of 
proof. The assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 
534 (BIA 1988); Matter Of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 
I&N Dec. 503, 506 (BIA 1980). 

The record contains a Notice of Completion Certificate, dated December 12, 2002, indicating that 
the applicant completed 18 months of a DUI multiple offender program. 

The record reflects that the applicant attended 338 student hours at the 
The record contains documentation establishing that the applicant, under 

orientation for the 
and received an award for a commitment and dedication to the advancement of 
in Los Angeles County. 

The record contains a letter from 
dated December 16, 2007, indicating that the applicant has been a member of the parish since 2000. 
He states that the applicant is very active and her volunteer work is always outstanding within the 
parish. He states that the applicant is a faithful witness of the Lord and that she does a lot of work in 
different ministries at the church. 

The record contains recommendation letters from friends and co-workers indicating that the 
applicant is a good human being, excellent worker, good friend, is held in high regard, is a great 
human being, is good with her family and friends, is very reliable, a responsible person, an outgoing 
person with a very nice and sweet personality and that they recommend her highly. 

The record reflects that the applicant filed taxes under her own identity and her alias in 2004 through 
2006. The record reflects that the applicant has been employed in the United States since she arrived 
in 1984. The applicant was issued employment authorization from November 10, 2007 through 
November 9,2008; and from November 19, 2008 through November 18, 2009. 

The record contains documentation indicating that the applicant's spouse is attending school in order 
to obtain a contractor's license and that he is listed as the mortgagee on property in California. 
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In Matter of Tin, 14 I&N Dec. 371 (Reg. Comm. 1973), the Regional Commissioner listed the 
following factors to be considered in the adjudication of a Form 1-212 Application for Permission to 
Reapply After Deportation: 

The basis for deportation; recency of deportation; length of residence in the United 
States; applicant's moral character; his respect for law and order; evidence of 
reformation and rehabilitation; family responsibilities; any inadmissibility under other 
sections of law; hardship involved to himself and others; and the need for his services 
in the United States. 

In Tin, the Regional Commissioner noted that the applicant had gained an equity (job experience) 
while being unlawfully present in the U.S. The Regional Commissioner then stated that the alien had 
obtained an advantage over aliens seeking visa issuance abroad or who abide by the terms of their 
admission while in this country, and he concluded that approval of an application for permission to 
reapply for admission would condone the alien's acts and could encourage others to enter the United 
States to work in the United States unlawfully. Id. 

Matter of Lee, 17 I&N Dec. 275 (Comm. 1978) further held that a record of immigration violations, 
standing alone, did not conclusively support a finding of a lack of good moral character. Matter of 
Lee at 278. Lee additionally held that, 

[T]he recency of deportation can only be considered when there is a finding of poor 
moral character based on moral turpitude in the conduct and attitude of a person 
which evinces a callous conscience [toward the violation of immigration laws] .... 
In all other instances when the cause of deportation has been removed and the person 
now appears eligible for issuance of a visa, the time factor should not be considered. 
Id. 

The i h Circuit Court of Appeals held in Garcia-Lopes v. INS, 923 F.2d 72 (ih Cir. 1991), that less 
weight is given to equities acquired after a deportation order has been entered. Further, the equity of 
a marriage and the weight given to any hardship to the spouse is diminished if the parties married 
after the commencement of deportation proceedings, with knowledge that the alien might be 
deported. It is also noted that the Ninth Circuit Court of Appeals, in Carnalla-Munoz v. INS, 627 
F.2d 1004 (9th Cir. 1980), held that an after-acquired equity, referred to as an after-acquired family 
tie in Matter of Tijam, 22 I&N Dec. 408 (BIA 1998), need not be accorded great weight by the 
district director in a discretionary determination. Moreover, in Ghassan v. INS, 972 F.2d 631, 634-
35 (5 th Cir. 1992), the Fifth Circuit Court of Appeals held that giving diminished weight to hardship 
faced by a spouse who entered into a marriage with knowledge of the alien's possible deportation 
was proper. The AAO finds these legal decisions establish the general principle that "after-acquired 
equities" are accorded less weight for purposes of assessing favorable equities in the exercise of 
discretion. 

As established by the record, the favorable factors in this matter are the applicant's lawful permanent 
resident spouse; the general hardship to the applicant and her family if she were denied admission to 
the United States; the absence of a criminal record since 1992; the filing of federal tax returns; and 
an approved immigrant visa petition. The AAO notes that the applicant's marriage and the filing of 
the immigrant visa petition benefitting her occurred after the applicant was placed into immigration 
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proceedings. They are, therefore, "after-acquired equities," to which the AAO accords diminished 
weight. 

The AAO finds that the unfavorable factors in this case include the applicant's original unlawful 
entry into the United States; her convictions for battery, driving under the influence causing bodily 
injury, and hit and run causing death or injury conviction; her inadmissibility under section 
212(a)(2)(A)(i)(I) of the Act; her illegal reentry into the United States after having been removed; 
her use of an alias for unknown reasons; her unauthorized and unlawful presence in the United 
States; and her unauthorized employment in the United States except for period of employment 
authorization. 

The applicant in the instant case has multiple immigration violations and criminal convictions. The 
totality of the evidence demonstrates that the favorable factors in the present matter are outweighed 
by the unfavorable factors. 

Section 291 of the Act, 8 U.S.c. § 1361, provides that the burden of proof is upon the applicant to 
establish she is eligible for the benefit sought. After a careful review of the record, it is concluded 
that the applicant has failed to establish that a favorable exercise of the Secretary's discretion is 
warranted. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


