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Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision. or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or 
Motion, with a fee of $630. Please be aware that 8 C.F.R. § I 03.S(a)( 1 lei) requires that any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen. 
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DISCUSSION: The Form 1-212, Application for Permission to Reapply for Admission after 
Removal (Form 1-212) was denied by the Field Office Director, Vienna, Austria. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Albania who resided in the United States from August 4, 
2001 (when she was admitted into the U.S. with a 82 visitor visa) until September 4, 2008 (when 
she voluntarily departed the United States). The applicant is married to a U.S. citizen, and she is 
the beneficiary of an approved Form 1-130, Petition for Alien Relative (Form 1-130). The 
applicant seeks permission to reapply for admission into the United States after deportation or 
removal in order to live in the United States with her U.S. citizen spouse. 

In a decision dated March 9, 2009, the director concluded the applicant was inadmissible to the 
United States under section 212(a)(9)(8)(i)(II) of the Immigration and Nationality Act (the Act), 8 
U.S.C. §1182(a)(9)(8)(i)(II), for having been unlawfully present in the United States for more 
than one year and seeking readmission within 10 years of her removal from the U.S. The director 
determined that the applicant had failed to establish that her husband would experience extreme 
hardship is she were denied admission into the United States, and denied the applicant's Form 1-
601, Application for Waiver of Inadmissibility (Form 1-601) accordingly on March 9, 2009. The 
director concluded further that in light of the applicant's inadmissibility, no useful purpose would 
be served in adjudicating or granting the applicant's 1-212 application. The Form 1-212 
application was denied accordingly, as a matter of discretion. 

Through counsel, the applicant asserts on appeal that her U.S. citizen husband will experience 
extreme emotional and financial hardship if she is denied admission into the United States. In 
support of the assertions made on appeal, the record contains a hardship letter written by the 
applicant's husband, copies of the applicant's twin daughters' birth certificates and U.S. lawful 
permanent resident (LPR) cards, and copies of her daughters' academic and school leadership 
achievements in the U.S. The record also contains medical information for one of the applicant's 
daughters, as well as LPR and medical information for the applicant's parents, and copies of the 
applicant's brother's naturalization certificate and his children's U.S. passports. Counsel indicates 
on the Form 1-2908, Notice of Appeal or Motion (Form 1-2908) that he will submit a brief and/or 
additional evidence to the AAO within 30 days. However, no new brief or evidence was 
submitted. I The entire record was reviewed and considered in rendering a decision on the appeal. 

Section 212(a)(9)(8) of the Act provides in pertinent part: 

(i) In general.- Any alien (other than an alien lawfully admitted for permanent 
residence) who-

I On August II, 20 II, the AAO sent a fax to counsel stating that the AAO had not received a separate brief and/or 

evidence with regard to the applicant's Form /-290B. Counsel was provided 5 days to submit copies of the 

documentation, along with evidence of the date the documents were originally filed with the AAO. Counsel 

responded on August /1, 2011 with a statement that he did not file a brief or additional evidence in support of the 

applicant's appea/. 



Page 3 

(II) has been unlawfully present in the United States for one year or more, 
and who again seeks admission within 10 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 

(ii) Construction of unlawful presence.- For purposes of this paragraph, an alien 
is deemed to be unlawfully present in the United States if the alien is present in 
the United States after the expiration of the period of stay authorized by the 
Attorney General or is present in the United States without being admitted or 
paroled. 

(iii) Exceptions.-

(II) No period of time in which an alien has a bona fide application for 
asylum pending under section 208 shall be taken into account in 
determining the period of unlawful presence in the United States under 
clause (i) unless the alien during such period was employed without 
authorization in the United States. 

The record reflects that the applicant was admitted into the U.S. on August 4, 2001, as a B2 visitor 
visa holder. Her admission was valid through February 5, 2002. On November 9, 2001, the 
applicant applied for asylum. Her asylum application was denied by the Houston, Texas asylum 
office on December 4, 2001 and her case was referred to an immigration judge. The applicant's 
asylum claim was denied by an immigration judge on September 25, 2003. The applicant was 
granted voluntary departure until November 24, 2003, with an alternate order of removal to 
Albania. The applicant filed various timely appeals and motions to the Board of Immigration 
Appeals (BIA) with regard to her asylum claim. A final denial was issued by the BIA on 
December 20, 2005. The applicant subsequently filed a Petition for Review of her case with the 
2nd Circuit Court of Appeals. The Petition was denied on February 26, 2007. The applicant 
subsequently departed the United States on September 4, 2008. She has remained outside of the 
U. S. since that time. 

The above history reflects that the applicant was lawfully admitted into the United States, and that 
she did not accrue unlawful presence in the U.S. prior to applying for asylum on November 9, 
2001. A final denial was issued in the applicant's asylum case on February 26, 2007. The record 
does not indicate that the applicant worked in the U.S. without authorization, and the exception 
contained in section 212(a)(9)(B)(iii)(II) of the Act provides that the period of time in which the 
applicant had a bona fide application for asylum pending shall not be taken into account for 
unlawful presence determination purposes. The period between November 9, 2001 and February 
26, 2007, will therefore not be counted for unlawful presence calculation purposes. However, the 
applicant remained in the U.S. until September 4, 2008. The applicant was therefore unlawfully 
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present for 462 days (approximately I year, 3 months) from the time that she received a final 
denial on her asylum claim until the date of her departure from the U.S. Because the applicant was 
unlawfully present in the U.S. for more than one year, and she is seeking readmission into the U.S. 
within 10 years of her last departure from the United States, she is inadmissible under section 
212(a)(9)(B)(i)(1I) of the Act. 

Section 212(a)(9)(8)(v) of the Act provides: 

Waiver.-The Attorney General has sole discretion to waive clause (i) in the case 
of an immigrant who is the spouse or son or daughter of a United States citizen 
or of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the Attorney General that the refusal of admission to such 
immigrant alien would result in extreme hardship to the citizen or lawfully 
resident spouse or parent of such alien. No court shall have jurisdiction to 
review a decision or action by the Attorney General regarding a waiver under 
this clause. 

In a decision dated March 9, 2009, the director found the applicant had failed to establish extreme 
hardship to her U.S. citizen husband, as required under section 212(a)(9)(B)(v) of the Act. The 
applicant's waiver application was denied accordingly. Through counsel, the applicant appealed 
the waiver denial to the AAO. The AAO found, upon review of the totality of the evidence, that 
the applicant failed to show that the hardships faced by her husband, considered in the aggregate, 
rose beyond the common results of removal or inadmissibility to the level of extreme hardship. 
The waiver appeal was thereby dismissed. 

In processing a Form 1-212, Application for Permission to Reapply for Admission after Removal 
filed by an applicant, USCIS determines first whether its approval would enable the applicant to 
be admitted to the U.S. If, even after approval of the Form 1-212, the applicant would not be 
admissible, the Form 1-212 should be denied in the exercise of discretion, as its approval would 
serve no purpose. See Matter of Martinez-Torres, 10 I&N Dec. 776 (reg. Comm. 1964) (an 
application for permission to reapply for admission is denied, in the exercise of discretion, to an 
alien who is mandatorily inadmissible to the United States under another section of the Act, and 
no purpose would be served in granting the application.) In the present case, the applicant is 
inadmissible under section 212(a)(9)(B)(1I) of the Act. The applicant has not been granted a 
waiver of her ground of inadmissibility; thus, no purpose would be served in granting her Form 1-
212. The Form 1-212 appeal will therefore be dismissed. 

ORDER: The appeal is dismissed. 


