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Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 
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DISCUSSION: The Field Office Director, Atlanta, GA, denied the Application for Permission to 
Reapply for Admission into the United States after Deportation or Removal (Form 1-212), and the 
matter is now on appeal with the Administrative Appeals Office (AAO). The appeal will be 
dismissed. 

The applicant is a native and citizen of Nigeria who was found to be inadmissible pursuant to section 
212(a)(9)(A)(i) of the Immigration and Nationality Act (INA or the Act), 8 U.S.c. § 1182(a)(9)(A)(i) 
due to an exclusion order entered in his case by the Immigration Judge in New York, New York on 
August 3, 1994. The applicant was ultimately removed from the United States on November 5, 2009. 
The applicant is also inadmissible under INA § 212(a)(6)(C)(i), 8 U.S.c. § 1182(a)(6)(C)(i), for 
misrepresentation due to his attempted use of a U.S. passport belonging to another individual to gain 
admission to the United States and under INA § 212(a)(9)(B)(i)(II), 8 U.S.c. 1182(a)(9)(B)(i)(II), due 
his having accrued one year or more of unlawful presence in the United States. The applicant's 
inadmissibility for fraud or misrepresentation and unlawful presence is not the subject of this appeal. 
The applicant is the beneficiary of an approved Immigrant Petition for Alien Worker (Form 1-140) 
filed by his former employer in the United States. The applicant seeks permission to reapply for 
admission into the United States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.c. 
§ 1182(a)(9)(A)(iii). 

On July 11, 2011, the Field Office Director determined that the applicant was ineligible to apply for 
permission to reapply for admission under INA § 212(a)(9)(A)(iii) and denied the application 
accordingl y. 

On appeal, the applicant states that the Field Office Director erred in denying his Application for 
Permission to Reapply for Admission into the United States after Deportation or Removal. 1 

In support of the application, the record includes, but is not limited to, a brief by the applicant, 
documentation regarding the applicant's employment and moral character, biographical information 
for the applicant, and documentation of the applicant's immigration history. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004). The entire record was reviewed and considered in rendering a decision on the appeal. 

The applicant was found inadmissible under INA § 212(a)(9)(A)(i). Section 212(a)(9) of the Act 
states in pertinent part: 

(A) Certain aliens previously removed.-
(i) Arriving aliens.- Any alien who has been ordered removed under section 235(b)(1) 
or at the end of proceedings under section 240 initiated upon the alien's arrival in the 
United States and who again seeks admission within five years of the date of such 
removal (or within 20 years in the case of a second or subsequent removal or at any 
time in the case of an alien convicted of an aggravated felony) is inadmissible. 

IOn appeal the applicant requested review of the denial of his application for adjustment of status (Form 1-
485). The AAO does not have appellate jurisdiction over an appeal from the denial of an application for 
adjustment of status. See 8 C.F.R. § 245.2(a)(5)(ii). 
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(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien seeking admission 
within a period if, prior to the date of the alien's reembarkation at a place outside the 
United States or attempt to be admitted from foreign contiguous territory, the 
[Secretary of Homeland Security] has consented to the alien's reapplying for 
admission. 

The record reflects that the applicant was ordered excluded on August 3, 1994 by the Immigration 
Judge in New York, New York. The applicant filed a late motion to reopen the Immigration Judge's 
decision on October 25, 1995 and that motion was denied by the Immigration Judge on May 22, 
1995. The applicant's appeal of that decision was denied by the Board of Immigration Appeals on 
December 8, 1998. The applicant also filed a Writ of Habeas Corpus before the U.S. District Court 
for the Northern District of Georgia, Atlanta Division and that Writ was denied on December 30, 
2010. As a result of the applicant's exclusion order he is inadmissible to the United States under 
INA § 212(a)(9)(A)(i) for a period of five years from the date of his departure or removal from the 
United States. The applicant was removed from the United States on November 5, 2009. Thus, he 
remains inadmissible under INA § 212(a)(9)(A)(i) until November 5, 2014. As a result of this 
inadmissibility, the applicant requires permission to reapply for admission under INA 
§ 212(a)(9)(A)(iii). 

The applicant is also inadmissible under INA § 212(a)(9)(B)(i)(II). The applicant remained in the 
United States after his exclusion order accruing one year or more of unlawful presence before his 
removal from the United States was effectuated in 2009. Section 212(a)(9) of the Act provides, in 
pertinent part: 

(B) ALIENS UNLAWFULLY PRESENT.-
(i) In general.- Any alien (other than an alien lawfully admitted for permanent 
residence) who-
(II) has been unlawfully present in the United States for one year or more, and who 
again seeks admission within 10 years of the date of such alien's departure or removal 
from the United States, is inadmissible. 

(v) Waiver.-The Attorney General has sole discretion to waive clause (i) in the case 
of an immigrant who is the spouse or son or daughter of a United States citizen or of 
an alien lawfully admitted for permanent residence, if it is established to the 
satisfaction of the Attorney General that the refusal of admission to such immigrant 
alien would result in extreme hardship to the citizen or lawfully resident spouse or 
parent of such alien. No court shall have jurisdiction to review a decision or action by 
the Attorney General regarding a waiver under this clause. 

The applicant began accruing unlawful presence on April 1, 1997, the date that the unlawful 
presence provisions became effective under the Act, until he filed his application for adjustment of 
status on October 7, 2004. The applicant's application for adjustment of status was denied on 
December 11, 2008. Upon the applicant's removal from the United States on November 5,2009, he 
triggered the unlawful presence ground of inadmissibility at INA § 212(a)(9)(B)(i)(II). Due to his 
unlawful presence in the United States, the applicant will require a waiver of inadmissibility under 
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INA § 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v) for a period of 10 years from the date of his 
removal from the United States, or until November 5,2019. 

The applicant also remains inadmissible under INA § 212(a)(6)(C)(i) for fraud or misrepresentation 
due to his having attempted admission to the United States using a U.S. passport belonging to 
another individual. This ground of inadmissibility is permanent. INA § 212(a)(6)(C), provides, in 
pertinent part: 

(i) ... Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the United States or other benefit provided under this Act is 
inadmissible. 
(ii) Falsely claiming citizenship.--
(I) In general.--Any alien who falsely represents, or has falsely represented, himself 
or herself to be a citizen of the United States for any purpose or benefit under this Act 
(including section 274A) or any other Federal or State law is inadmissible. 

In this case, the applicant made a false claim to U.S. citizenship when he presented a fraudulent U.S. 
passport to U.S. immigration officials on January 18, 1994. As the applicant's false claim to United 
States citizenship occurred prior to September 30, 1996, he is inadmissible under section 
212(a)(6)(C)(i) of the Act in lieu of being inadmissible under INA § 212(a)(6)(C)(ii). The 
applicant's contention that because his false claim to U.S. citizenship occurred before September 30, 
1996, he is simply not subject to inadmissibility is incorrect. 

The provisions of Section 212(a)(6)(C)(ii) relating to false claims to U.S. citizenship were added to 
the Act as part of Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA). 
The Act currently allows no waiver for false claims to U.S. citizenship. However, if the false claim 
was made prior to the enactment of IIRIRA, September 30, 1996, it is treated as misrepresentation 
under section 212(a)(6)(C)(i) of the Act and the alien is eligible to apply for a waiver under section 
212(i). Memorandum by Lori Schialabba, Associate Director, RAIO, Donald Neufeld, Associate 
Director, Domestic Operations Directorate, Pearl Chang, Acting Chief, Policy and Strategy, dated 
March 3, 2009. 

The applicant states that he "recanted" the use of the false U.S. passport and as a result should not be 
inadmissible for fraud or misrepresentation. A timely retraction, however, has been found only in 
cases where applicants used fraudulent documents en route and did not present them to U.S. officials 
for admission, but, rather, immediately requested asylum. See e.g. Matter of D-L-&A-M-, 20 I&N 
Dec. 409 (BIA 1991); cf Matter of Shirdel, 18 I&N 33 (BIA 1984). For the doctrine of timely 
retraction to apply, an alien must correct his or her testimony voluntarily prior to being exposed by 
the government official. Admitting to the false claim of U.S. citizenship after an immigration 
officer has challenged the veracity of the claim is not a timely retraction. In the instant case, the 
applicant retracted his claim to be a U.S. citizen only after having the veracity of his claim to U.S. 
citizenship questioned by immigration officials. Moreover, the record reflects that the applicant did 
not timely file an application for asylum. Additionally, the applicant's statement that his 
inadmissibility under INA § 212(a)(6)(C)(i) constitutes "double jeopardy" is without merit. The 
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constitutional prohibition against double jeopardy is inapplicable in immigration proceedings, which 
are civil rather than criminal in nature. See Matter ofC-, 20 I&N Dec. 529 (BIA 1992). 

As a result of his inadmissibility under INA § 212(a)(6)(C)(i) applicant requires a waiver under INA 
212(i) in order to be admitted to the United States as a lawful permanent resident. The application 
for a waiver of inadmissibility under INA § 212(i) and INA § 212(a)(9)(B)(v) (Form 1-601) must be 
filed simultaneously with the application for admission to reapply for admission to the United States 
after deportation or removal (Form 1-212) with the U.S. Consulate having jurisdiction over the 
applicant's place of residence. 8 C.F.R.§ 212.2(d). 

8 C.F.R. § 212.2 states, in pertinent part: 

(d) Applicant for immigrant visa. Except as provided in paragraph (g)(3) of this 
section, an applicant for an immigrant visa who is not physically present in the United 
States and who requires permission to reapply must file Form 1-212 with the district 
director having jurisdiction over the place where the deportation or removal 
proceedings were held. If the applicant also requires a waiver under section 212(g), 
(h), or (i) of the Act, Form 1-601, Application for Waiver of Grounds of 
Excludability, must be filed simultaneously with the Form 1-212 with the American 
consul having jurisdiction over the alien's place of residence. The consul must 
forward these forms to the appropriate Service office abroad with jurisdiction over the 
area within which the consul is located. 

The applicant requires a waiver of inadmissibility under INA § 212(a)(9)(B)(v) and INA § 212(i), 
and must file his application for a waiver of inadmissibility (Form 1-601) at the U.S. Consulate in 
Nigeria simultaneously with his Form 1-212. Here, the applicant has not met the requirements as set 
forth under 8 C.F.R. § 212.2( d) and has not illustrated that he is eligible for a waiver of 
inadmissibility under INA § 212(a)(9)(B)(v) and INA § 212(i). The AAO also notes that the 
applicant has submitted evidence regarding his moral character, requesting that the discretionary 
factors in his case be considered on appeal. The applicant, however, must meet the statutory 
requirements for the application, before there is any purpose served in looking to the discretionary 
factors in the case. Matter of Martinez-Torres, 10 I&N Dec. 776 (reg. Comm. 1964) held that an 
application for permission to reapply for admission is denied, in the exercise of discretion, to an 
alien who is mandatorily inadmissible to the United States under another section of the Act, and no 
purpose would be served in granting the application. As the applicant is statutorily inadmissible to 
the United States, the Form 1-212 was properly denied by the Field Office Director. Accordingly, 
the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


