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DISCUSSION: The Field Office Director, Vienna, Austria, denied the application for permission to
reapply for admission into the United States, and it is now before the Administrative Appeals Office
(AAO) on appeal. The appeal will be dismissed as no purpose would be served in granting the
applicant's application for permission to reapply for admission into the United States.

The record reflects that the applicant is a native of the Union of Soviet Socialist Republics and citizen of
Belarus who was found to be inadmissible to the United States pursuant to section 212(a)(9)(A)(ii) of
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(A)(ii), for having been ordered
removed from the United States and seeking admission within the proscribed period since the date of
removal. The applicant, through counsel, does not contest this finding of inadmissibility. Rather, he
seeks permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of
the Act, 8 U.S.C. § 1182(a)(9)(A)(iii), in order to reside with his wife, daughters, and mother-in-law
in the United States.

The Field Office Director concluded that the applicant failed to establish that extreme hardship
would be imposed on the applicant's spouse and denied the Application for Permission to Reapply
for Admission into the United States After Deportation or Removal (Form I-212).1 See Decision of
the Field Office Director, dated January 12, 2011.

On appeal, counsel asserts that the U.S. Citizenship and Immigration Services (USCIS) erred in
denying the applicant's waiver application as USCIS failed to conduct a thorough evaluation of the
documentary evidence and statements that demonstrate the hardship that the applicant's U.S. citizen
spouse would suffer because of the applicant's inadmissibility. See Notice of Appeal or Motion
(Form I-290B), dated February 8, 2011.

The record includes, but is not limited to: briefs, motions, and correspondence from current and
previous counsel; letters of support; identity, psychological, medical, employment, financial,
academic, and military documents; photographs; and documents on conditions in Belarus and
Poland. The entire record was reviewed and considered in rendering a decision on the appeal.

Section 212(a)(9) of the Act provides, in relevant part:

(A)Certain aliens previously removed.-

(ii) Other aliens.- Any alien not described in clause (i) who-

' It is noted that the "extreme hardship" standard applies to waiving the applicant's inadmissibility
under section 212(a)(9)(B)(i)(II) of the Act pursuant to his separate Form I-601 waiver application
under section 212(a)(9)(B)(v) of the Act. A Form I-212 application is discretionary in nature, though
hardship to the applicant's family members is a relevant concern in weighing positive and negative
factors. However, as noted below, no purpose would be served by approving the applicant's Form I-
212 application as he would remain inadmissible under section 212(a)(9)(B)(i)(II) of the Act.
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(I) has been ordered removed under section 240 or any
other provision of law, or

and who seeks admission within 10 years of the date of
such alien's departure or removal (or within 20 years of
such date in the case of a second or subsequent removal or
at any time in the case of an alien convicted of an
aggravated felony) is inadmissible.

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien
seeking admission within a period if, prior to the date of
the alien's reembarkation at a place outside the United
States or attempt to be admitted from foreign contiguous
territory, the Attorney General [now the Secretary of
Homeland Security (Secretary)] has consented to the
alien's reapplying for admission.

The record establishes that the applicant entered the United States as a B-2 Visitor on December 10,
1995, with authorization to remain until January 9, 1996. The applicant did not timely depart, but
filed an asylum application with USCIS on November 14, 2002, which USCIS referred to the
Immigration Court on March 4, 2003. The Immigration Judge denied his applications for asylum,
withholding of removal, and withholding of removal pursuant to the U.N. Convention Against
Torture, and ordered his removal to Belarus on October 14, 2004. The Board of Immigration
Appeals (the BIA) dismissed his appeal of the Immigration Judge's order on August 15, 2005. The
U.S. Ninth Circuit Court of Appeals dismissed his petition for review on January 25, 2006. The
applicant was removed on August 18, 2008, and the record reflects that he has remained outside the
United States to date. On August 3, 2010, USCIS received his Application for Permission to
Reapply for Admission into the United States after Deportation or Removal (Form I-212). Thereby,
the AAO finds that the applicant is inadmissible under section 212(a)(9)(A)(ii)(I) of the Act and
requires permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of
the Act.

Matter of Martinez-Torres, 10 I&N Dec. 776 (reg. Comm. 1964) held that an application for
permission to reapply for admission is denied, in the exercise of discretion, to an alien who is
mandatorily inadmissible to the United States under another section of the Act, and no purpose
would be served in granting the application. As the applicant is inadmissible under section
212(a)(9)(B)(i)(II) of the Act and no waiver has been approved, no purpose would be served in
approving the applicant's Form I-212.

Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is on the applicant to
establish that he is eligible for the benefit being sought. After a careful review of the record, it is
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concluded that the applicant has failed to establish that a favorable exercise of the Secretary s

discretion is warranted, Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed,


