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DISCUSSION: The District Director, New York, New York, denied the Application for Permission 
to Reapply for Admission into the United States after Deportation or Removal (Form 1-212) and the 
Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is now before the 
AAO on a motion to reconsider. The motion to reconsider is granted. The prior order dismissing the 
appeal will be withdrawn, and the appeal will be sustained. 

The record reflects that the applicant is a native and citizen of Ecuador. On September 11, 1996, the 
applicant's lawful permanent resident father filed a Petition for Alien Relative (Form 1-130) on 
behalf of the applicant, indicating that the applicant resided in the United States. On September 22, 
1996, the Form 1-130 was approved. On October 27, 1997, immigration officers apprehended the 
applicant. The applicant failed to provide her true identity to immigration officers. On October 28, 
1997, the applicant was placed in removal . for having entered the United States without 
inspection on October 25, 1997 under the name " and as a national of Mexico. 
On December 11, 1997, an immigration judge granted the applicant voluntary departure to Mexico 
until December 26, 1997 under the name ' a national of Mexico. The 
applicant failed to surrender for removal or depart from the United States, thereby changing the 
voluntary departure to a final order of removal. On October 5, 1999, the applicant filed a Form 1-
212 indicating that she continued to reside in the United States. On December 23,1999, the Form 1-
212 was denied. The applicant filed an appeal with the AAO, which was subsequently dismissed on 
June 15, 2000. On November 8, 2006, the applicant married _ a U.S. citizen. On July 
26, 2007, he filed a Form 1-130 on the applicant's behalf, which was approved on April 25, 2008. 
On August 26,2009, the applicant filed the Form 1-212, which was denied on January 7, 2010. 

The applicant is inadmissible under section 212(a)(9)(A)(ii) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1182(a)(9)(A)(ii). The applicant seeks permission to reapply for admission into 
the United States pursuant to section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. § 212(a)(9)(A)(iii), in 
order to reside in the United States. 

Section 212(a)(9) of the Act states in pertinent part: 

(A) Certain aliens previously removed.-

(i) Arriving aliens.- Any alien who has been ordered removed 
under section 235(b)(1) or at the end of proceedings under 
section 240 initiated upon the alien's arrival in the United 
States and who again seeks admission within five years of the 
date of such removal (or within 20 years in the case of a 
second or subsequent removal or at any time in the case of an 
alien convicted of an aggravated felony) is inadmissible. 

(ii) Other aliens.-Any alien not described in clause (i) who-

(I) has been ordered removed under section 240 or any 
other provision of law, or 
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(II) departed the United States while an order of 
removal was outstanding, and who seeks admission 
within 10 years of the date of such alien's departure 
or removal (or within 20 years of such date in the 
case of a second or subsequent removal or at any 
time in the case of an alien convicted of an 
aggravated felony) is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date of 
the alien's reembarkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the Secretary has consented to the alien's 
reapplying for admission. 

In the instant motion to reconsider, counsel contends that the AAO incorrectly determined that the 
applicant did not warrant a favorable exercise of discretion. Counsel states that the AAO abused its 
discretion and failed to consider the evidence in the record and the totality of the circumstances. 
Counsel maintains that the applicant entered the United States without inspection when she was 17 
years old and was apprehended a few days later by immigration officers. Counsel states that the 
~e time was a minor and did not provide her true name, but gave the name '~ 
~ and said that she was from Mexico. Counsel indicates that the applicant did this 
because she was instructed to do so by the people (coyotes) who brought her to the United States. 
Counsel asserts that the applicant was young and did not have the intent to defraud or misrepresent 
herself to authorities, and was merely doing as she was told. Counsel indicates that the AAO 
wrongly portrays the applicant as deceitful and uses the applicant's age against her. Counsel states 
that if the applicant is inadmissible under section 212(a)(6)(C)(i)(I) for misrepresentation, her 
misrepresentation should not be an unfavorable factor because a section 212(i) waiver is available. 

Counsel indicates that the applicant's failure to leave the United States pursuant to voluntary 
departure was due to the fact that the applicant was a minor and in her father's custody, and 
decisions regarding the applicant's case were out of the applicant's control. Counsel maintains that 
the applicant believed that the applicant's lawful permanent resident father and attorney resolved the 
case to her benefit. Counsel states that the immigration violations occurred 13 years ago and the 
applicant does not have a criminal record and is a person of good moral character. Counsel cites to 
prior AAO decisions and asserts that the director in the instant case failed to properly weigh the 
"after-acquired equities" of the applicant's marriage and children. Counsel states that there is no 
hardship threshold to meet for the Form 1-212 waiver, and that the applicant's husband is forced to 
choose between the hardship of life in the United States without his spouse or living in harsh 
conditions in Ecuador. Counsel maintains that hardship to the applicant's children must be 
considered as well. 

The AAO grants the motion to reopen and the motion to reconsider. 

Counsel asserts that the AAO erred in finding the applicant to be inadmissible pursuant to 
section 212(a)(6)(C) of the Act, which provides, in pertinent part, that: 
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(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the United States or other benefit provided under this Act is 
inadmissible. 

The record establishes that on October 25, 1997 the 17-year-old applicant entered the United States 
without inspection. On October 27, 1997, the applicant was apprehended by immigration officers in 
Brownsville, Texas, and did not give her true identity to the immigration officers, but used the name 

" and claimed to be a national of Mexico. On October 28, 1997, the applicant 
was placed in removal proceedings. On Dec~mber 11, 1997, the applicant, using the name '~ 

" and nationality of Mexico, appeared before an immigration judge, who ordered that 
the applicant be granted voluntary departure, in lieu of removal, to Mexico on or before December 
26, 1997. The judge further ordered that if the applicant failed to depart as required, the above order 
was to be withdrawn and the applicant ordered removed to Mexico. The AAO finds the applicant to 
be inadmissible to the United States pursuant to section 212(a)(6)(C)(i) of the Act. The applicant 
misrepresented the material fact of her identity in order to procure a benefit, specifically voluntary 
departure, under the Act. Had the applicant revealed the true facts of her identity and nationality at 
the time she sought voluntary departure, her prior misrepresentation to immigration officers would 
have been revealed and the immigration judge might have denied the applicant voluntary departure 
in discretion. 

In reaching this decision, the AAO has considered that the applicant was not yet 18 years old at the 
time of her attempted entry. There is an exception, as provided under section 212(a)(2)(A)(ii)(I) of 
the Act, for individuals who, prior to turning 18, committed a single crime involving moral turpitude 
more than five years prior to applying for admission. Also, individuals who are under 18 do not 
accrue unlawful presence pursuant to section 212(a)(9)(B)(iii)(I) of the Act. However, section 
212(a)(6)(C)(i) of the Act does not include such an age-based exception and the AAO cannot assume 
such an exception was intended. See In re Jung Tae Suh, 23 I&N Dec. 626 (BIA 2003) (citing 
Matter of Rodriguez-Rodriguez, 22 I&N Dec. 991 (BIA 1999) and noting that where a provision is 
included in one section of law but not in another, it is presumed that the Congress acted intentionally 
and purposefully). Accordingly, the applicant is subject to section 212(a)(6)(C)(i) of the Act despite 
the fact that she was a minor at the time of her attempted entry. 

Section 212(a)(6)(C)(i) of the Act may be violated by committing fraud or willfully misrepresenting 
a material fact. See Mwongera v. INS, 187 F.3d 323, 330 (3 rd Cir. 1999); Matter of Kai Hing Hui, 15 
I&N Dec. 288, 289-90 (BIA 1975). Fraud consists of "false representations of a material fact made 
with knowledge of its falsity and with intent to deceive." See Matter ofG-G-, 7 I&N Dec. 161, 164 
(BIA 1956. In the immigration context, a finding of fraud requires that an individual "know the 
falsity of his or her statement, intend to deceive the Government official, and succeed in this 
deception." In re Tijam, 22 I&N Dec. 408, 424-25 (BIA 1998). Willful misrepresentation does not 
require an intent to deceive, only the knowledge that the representation is false. See Parlak v. 
Holder, 57 F.3d 457 (6th Cir. 2009)(citing to Witter v. INS., ll3 F.3d 549, 554 (5th Cir. 1997); see 
also Forbes v. INS, 48 F.3d 439, 442 (9th Cir. 1995); In re Tijam, supra. "The element of 
willfulness is satisfied by a finding that the misrepresentation was deliberate and voluntary." See 
Mwongera, supra. 
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The applicant was unaccompanied when she was apprehended in Brownsville, Texas, and she 
herself claimed to be ' " a national of Mexico. The applicant continued to claim 
to be " a national of Mexico, throughout her processing and later when she 
appeared before the immigration judge. Although the applicant was only 17 at the time she claimed 
to be a ' " a national of Mexico, she acted on her own, and the AAO finds that 
she was mature enough to understand that she was lying about her identity and is responsible for her 
misrepresentations. In Malik v. Mukasey, the i h Circuit Court of Appeals found that two 17-year
old brothers were accountable for having misrepresented their nationality in asylum proceedings, 
noting the finding by the Board of Immigration Appeals that "the brothers were young when their 
fraud occurred but ... that they were old enough to know better and to be held accountable for their 
actions." 546 F.3d 890-92 (7th Cir. 2008). In that the applicant establishes that she knew she was 
not providing her true identity to immigration officers and the immigration judge and that her 
statements were both voluntary and deliberate, we find that she willfully misrepresented a material 
fact and is inadmissible to the United States under section 212(a)(6)(C)(i) of the Act. 

In Matter o/Tin, 14 I&N Dec. 371 (Reg. Comm. 1973), the Regional Commissioner listed as factors 
to be considered in the adjudication of a Form 1-212: 

The basis for deportation, recency of deportation, length of residence in the United 
States, the moral character of the applicant, his respect for law and order, evidence of 
reformation and rehabilitations, his family responsibilities, any inadmissibility to the 
United States under other sections of law, hardship involved to himself and others, 
and the need for his services in the United States. 

14 I&N Dec. 371 at 373-374. 

In Tin, the Regional Commissioner noted that the applicant had gained an equity (job experience) 
while unlawfully present in the United States, and thus had obtained an advantage over aliens who 
seek visa issuance abroad or abide by the terms of their admission while in the United States. The 
Regional Commissioner concluded that approval of an application for permission to reapply for 
admission would condone the alien's acts and could encourage others to enter to work in the United 
States illegally. 14 I&N Dec. 374. 

In Matter of Lee, 17 I&N Dec. 275 (Comm. 1978) the Commissioner held that a record of 
immigration violations, standing alone, did not conclusively support a finding of a lack of good 
moral character. 17 I&N Dec. 275 at 277-278. Matter of Lee additionally held that: 

Id 

[T]he recency of deportation can only be considered when there is a finding of poor 
moral character based on moral turpitude in the conduct and attitude of a person 
which evinces a callous conscience [toward the violation of immigration laws] ... In 
all other instances when the cause of deportation has been removed and the person 
now appears eligible for issuance of a visa, the time factor should not be considered. 
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Legal decisions establish the general principle that "after-acquired equities" are accorded less weight 
for purposes of assessing favorable equities in the exercise of discretion. In Ghassan v. INS, 972 
F.2d 631, 634-635 (5th Cir. 1992), the Fifth Circuit held that giving diminished weight to hardship 
faced by a spouse who entered into a marriage with knowledge of the alien's possible deportation 
was proper. In Garcia-Lopes v. INS, 923 F.2d 72, 74 (ih Cir. 1991), the Seventh Circuit held that 
less weight is given to equities acquired after a deportation order has been entered. Further, the 
equity of a marriage and the weight given to any hardship to the spouse is diminished if the parties 
married after the commencement of deportation proceedings, with knowledge that the alien might be 
deported. The Ninth Circuit in Carnalla-Munoz v. INS, 627 F.2d 1004 (9th Cir. 1980), held that an 
after-acquired equity, referred to as an after-acquired family tie in Matter ofTijam, 22 I&N Dec. 408 
(BIA 1998), need not be accorded great weight by the district director in a discretionary 
determination. 

The record includes, but is not limited to, a statement from the applicant, letters, school records, 
medical records, U.S. Department of States information on Ecuador, and income tax returns. The 
entire record was reviewed and all relevant information considered in reaching a decision on the 
appeal. 

The applicant's husband indicates that he had a back operation in 2006 due to two herniated discs 
and cannot lift more than 20 pounds, which makes it difficult taking care of his U.S. citizen child 
(born on January 29, 2006) and U.S. citizen stepchildren (born on October 11, 1999, and May 1, 
2002). He states that the applicant takes care of the children while he works. He conveys that and 
the children have a close relationship with the applicant, and he worried about separation from the 
applicant. The applicant's husband indicates that he may require another back operation when his 
back pain, which he often has, becomes intolerable. The applicant's husband expresses anxiety 
about raising their children in Canar, Ecuador, where they do not own a house, and having to give up 
his work as a taxi driver. He conveys that in Ecuador people over the age of 30 cannot find work 
because they are considered old. 

In regard to the submitted evidence, states in the letter dated February 2, 2010 
that the applicant's husband was under his care from September 2005 to March 2006 for lumbar 
weakness, limitation of movement, right lower extremity numbness. Medical records dated March 
20, 2006 show that the applicant's husband also had these problems following his back surgery on 
March 8, 2006. Income tax records reflect the applicant's husband earned $14,886 in business 
income in 2008 as a taxi driver, and that his wife did not work. A lease agreement shows that their 
monthly rent was $1,200 in 2009. The psychological assessment conveys that the applicant's 
husband came to the United States in 1995, and that he did not complete high school, and that his 
parents and siblings are U.S. citizens or lawful permanent residents. The applicant's husband 
expressed concern about living in Ecuador to a certified clinical 
psychopathologist and a licensed mental health counselor. The applicant's husband stated that 
English is the primary language of his children and that they are accustomed to living in the United 
States and that in Ecuador will have to adjust to a different lifestyle, a language they have not 
mastered, and a school system that will be foreign to them. The applicant's husband expressed 
anxiety about not having work-related contacts in Ecuador after having lived in the United States for 
14 years. diagnosed the applicant's husband with clinically significant anxious
depressive adjustment disorder. The applicant's husband's assertions in the evaluation about the low 
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standard of living, poverty, joblessness, violent crime, and social and political unrest in Ecuador are 
consistent with the submitted The World Factbook 2009. Washington, DC: Central Intelligence 
Agency, 2009; and the U.S. Department of State, Bureau of Consular Affairs, Country Specific 
Information - 2009: Ecuador (May 14, 2009). Lastly, character references in the record indicate 
that the applicant's wife volunteers at a school, is a parishioner in good standing at her church, and is 
decent and honest. 

The unfavorable factors in the instant matter are the applicant's entry in the United States without 
inspection, her failure to provide her true identity to immigration officers and the immigration judge, 
her inadmissibility for misrepresentation, her failure to voluntarily depart from the United States, her 
failure to comply with the removal order, and her unlawful presence in the United States. 

The asserted favorable factors in the case are the applicant's having lived in the United States for 14 
years, her close relationship with her husband and three young children, and the references about her 
good moral character. The applicant's husband is presently a self-employed taxi driver, earning 
$14,886 in 2008. In view of his back problems and limited education, it would be difficult for him 
to qualify for a higher paying job in which to support his family if his wife is no longer available to 
take care of their children while he works. In addition to financial hardship, the record shows that 
the applicant and his children will endure the emotional hardship of separation from the applicant. 
Lastly, in view of the applicant's husband's health problems and limited education, and the high 
unemployment in Ecuador, we find that it is unlikely that the applicant and her husband will be able 
to obtain jobs for which they are qualified and that would provide an income sufficient to ensure 
they do not live in poverty. In addition, we acknowledge the hardship that the applicant's children, 
who are now 6, 9, and 12 years old, and have lived their entire lives in the United States, will 
experience in living in Ecuador, a country that is foreign to them and having to cope with their 
academic instruction in Spanish instead of the English language. 

In applying the principles set forth in this discussion and weighing all factors present, we find that a 
favorable exercise of discretion is warranted in this case. Section 291 of the Act, 8 U.S.c. § 1361, 
provides that the burden of proof is upon the applicant to establish she is eligible for the benefit 
sought. Here, the applicant has met that burden. 

However, we note that this decision is based on present circumstances and applies only to the 
applicant's Form 1-212 application. The applicant remains inadmissible to the United States under 
section 212(a)(6)(C)(i) of the Act as having misrepresented the material fact of her identity in order 
to procure a benefit under the Act. In general, no purpose is served in granting an 1-212 application 
to an alien who is mandatorily inadmissible to the United States under another section of the Act. 
See Matter of Martinez-Torres, 10 I&N Dec. 776 (reg. Comm. 1964). Because we addressed the 
merits of the applicant's Form 1-212 appeal in our prior decision, we have again considered it here. 
Nevertheless, in order for the applicant to benefit from the approved Form 1-212, the applicant must 
have approved a Form 1-601, Waiver of Grounds ofInadmissibility. 

ORDER: The AAO's previous decision dated October 8, 2010 is withdrawn. The appeal is 
sustained as pertaining to, and only to, the applicant's Form 1-212 application, which 
is approved. 


