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DISCUSSION: The District Director, HOllston, Texas, denied the Application for Permission to 
Reapply for Admission into the United States after Deportation or Removal (Form 1-212) and the 
Administrative Appeals Office (AAO) dismissed a subsequent appeal. The applicant filed 
subsequent motions to reopen/reconsider and the AAO affirmed its previous determinations. The 
matter is now before the AAO on a motion to reopen and a motion to reconsider. The motion to 
reopen and motion to reconsider is granted. The prior orders dismissing the appeal will be 
withdrawn. 

The record reflects that the applicant is a native and citizen of Iran who was found to be inadmissible 
under section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 
1182(a)(2)(A)(i)(I), for having committed Climes involving moral turpitude; under section 
101(a)(43)(F) of the Act, 8 U.S.C. § 1101(a)(43)(F), for having committed an aggravated felony; and 
under section 212(a)(2)(B) of the Act, 8 U.S.C. § 1182(a)(2)(B), for multiple criminal convictions. 

The record conveys that the applicant initially entered the United States on an F-2 nonimmigrant 
visa on July 2, 1985. On July 29, 1988, the applicant's father filed a Request for Asylum in the 
United States (Form 1-589), including his wife and children. On May 17, 1989, an Order to Show 
Cause (OSC) was issued against the applicant. On May 4, 1990, an immigration judge denied the 
Form 1-589, but granted the applicant's frunily voluntary departure. On May 9, 1990, the applicant's 
father filed an appeal with the Board lJf Immigration Appeals (Board). On April 22, 1994, the 
applicant was granted deferred adjudication for credit card abuse and sentenced to five years of 
probation. On August 15, 1995, the applicant was convicted of third-degree felony theft and 
sentenced to 30 days in jail. On the same day, :i motion to teiminate deferred adjudication was filed 
regarding the credit card abuse case due to the theft conviction. The Board remanded the applicant's 
case to the immigration judge and the applicant applied for Suspension of Deportation (Form 1-
256A) on October 6,1995. On November 13,1995, the immigration judge denied the Form I-265A. 
On July 16, 1996, the immigration judge ordered the applicant's deportation from the United States. 
On August, 23, 1996, the applicant was convicted of organized crime and sentenced to serve two 
years in jail, and was sentenced to serve two years in jail for the credit card offense. On November 
20, 1996, a Warrant of Deportation (Form 1-205) was issued against the applicant, and on August 20, 
1997, the applicant was removed from the United States to Iran. 

On June 3, 2004, the applicant was paroled into the United States for humanitarian reasons and on 
August 31, 2004, his parole was extended until October 2, 2004. On September 2, 2004, the 
applicant filed the Application for Waiver of Grounds of Inadmissibility (Form 1-601), the 
Application to Register Permanent Resident or Adjust Status (Form. 1-485), and a third Form 1-212. 
On June 21, 2006, the district director terminated the Fonn 1-601, and denied the Form 1-485 and 
Form 1-212 Application for Permission to Reapply After Deportation (Form 1-212). On July 14, 
2006, the applicant appealed the denial ofthe Form 1-212. On January 30,2008, the AAO dismissed 
the appeal as a matter of discretion. AAO Decision, dated January 30, 2008. The applicant filed a 
motion to reopen, which the AAO granted but affirmed the order dismissing the appeal in a decision 
dated June 25, 2009. The applicant filed a second motion to reopen, which the AAO granted but 
affirmed the order dismissing the appeal ill a decision dated January 24, 2011. 

The applicant was found to be inadmissible pursuant to section 212(a)(9)(A)(ii) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(A)(ii). He seeks permission to reapply for 
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admission into the United States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. 
§ 1182(a)(9)(A)(iii), in order to reside in the United States. 

Section 212(a)(9) of the Act states in pertinent part: 

(A) Certain aliens previously removed.-

(i) Arriving aliens.- Any alien who has been ordered removed 
under section 235(b)(l) or at the end of proceedings under 
section 240 initiated upon the alien's arrival in the United 
States and who again seeks admission within five years of the 
date of such removal (or within 20 years in the case of a 
second or subsequent removal or at any time in the case of an 
alien convicted of an aggravated felony) is inadmissible. 

(ii) Other aliens.-Any alien not described in clause (i) who-

(I) has been ordered removed under section 240 or any 
other provision of law, or 

(II) departed the United States while an order of 
removal was outstanding, and who seeks admission 
within 10 years of the date of such alien's departure 
or removal (or within 20 years of such date in the 
case of a second or subsequent removal or at any 
time in the case of an alien convicted of an 
aggravated felony) is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date of 
the alien's reembarkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the Secretary has consented to the alien's 
reapplying for admission. 

In the instant motion to reopen and reconsider, counsel contends that the AAO incorrectly applied 
the law, and that there is new information and additional evidence for the AAO to consider. In 
support of the bmits affidavits, letters, a certificate of 
disposition from an online the Harris 
County, Texas, District and County Criminal Records, a letter from a notice of 
parole panel decision, medical records, and other documentation. 

The AAO grants the motion to reopen and the motion to reccnsider. 

Counsel asserts that the AAO erroneously stated that the dpplicant used a deadly weapon when the 
applicant committed theft in 1995. See AAO Decision, dated January 24, 2011. Counsel states that 
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the applicant was charged with theft under Texas Penal Code §§ 31.03 and 31.02, which 
encompasses all thefts including receiving stolen property, and the indictment and criminal 
complaint do not mention the applicant's use of a deadly weapon. Counsel argues that the criminal 
complaint (number 689233) indicated that someone other than the applicant used a weapon in 
commission of the theft. Counsel claims that the complaint conveyed that the applicant was charged 
with theft (receiving stolen property), but was not the "white male" who stole the 1994 Honda Civic 
by pointing a handgun at the victim. Counsel contends that the indictment and judgment do not 
reference the use of a handgun for any enhancements. Citing Matter of Teixeira, 21 I&N Dec. 316 
(BIA 1996), counsel states that the complaint alone is not sufficient to find that the applicant used a 
handgun. Counsel maintains that if the applicant stole property at gunpoint the charge would have 
been armed robbery or aggravated robbery instead of theft. Counsel states that new facts reveal the 
applicant was convicted of state jail felony under Texas Penal Code § 12.35 rather than third-degree 
felony for the theft offense, as shown in the certificate of disposition. Counsel indicates that the 
applicant retained counsel to reopen his criminal case to clear this and another error. Counsel 
maintains that the AAO stated previously that the felony enhancement for the 1995 theft offense was 
due to the applicant's prior felony, and l.se of a deadly weapon was not an element of the offense of 
which the applicant was convicted. See AAO Decision, dated June 25, 2009. Counsel claims, and 
submits evidence in support of her claim, that the applicant was convicted of a state jail felony, not 
third-degree felony. 

The record reflects that the applicant was convicted of theft on August 15, 1995 and sentenced to 
serve 30 days in jail. 

At the time of the applicant's conviction, the crime of theft, under Texas Penal Code § 31.03, stated 
the following: 

(a) A person commits an offense ifhe unlawfully appropriates property with intent to 
deprive the owner of property. 

(b) Appropriation of property is unlawful if: 

(1) it is without the owner's effective consent; 

(2) the property is stolen and the actor appropriates the property knowing it was 
stolen by another; or 

(e) Except as provided by Subsection (f), an offense under this section is: 

(4) a state jail felony if: 

(A) the value of the property stolen is $1,500 or more but less than $20,000, or the 
property is less than 10 head of sheep, swine, or goats or any part thereof under the 
value of $20,000; 
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(5) a felony of the third degree if the value of the property stolen is $20,000 or more 
but less than $100,000, or the property is: 

(A) cattle, horses, or exotic livestock or exotic fowl as defined by Section 142.001, 
Agriculture Code, stolen during a single transaction and having an aggregate value of 
less than $100,000; or 

(B) 10 or more head of sheep, swine, or goats stolen during a single transaction and 
having an aggregate value ofless than $100,000; 

(6) a felony of the second degree if: 

The complaint dated March 17, 1995 indicated that the November 18, 1994 theft of the 1994 Honda 
Civic involved the use of a firearm. The complaint stated the following: 

Before me, the undersigned Assistant District of Harris County, Texas, this 
day appeared the undersigned affiant. . hereafter styled 
the Defendant, on or about March 9, 1995, did then appropriate, 
by acquiring and otherwise exercising control ove~amely, four wheels, 
four tires, one tuner and two amplifiers owned b_ hereafter styled the 
Complainant, of the value of over one thousand five hundred dollars and under 
twenty thousand dollars, with the inknt to deprive the Complainant of the property. 

Probable Cause 

Affiant spoke with_ hereafter complainant, who told the affiant that on 
November 18, 1994 a whIte male stole his 1994 Honda Civic by pointing a firearm at 
complainant and demanding complainant give the white male the vehicle. 
Complainant told the affiant that a custom stereo system . .. worth approximately 
$3,000 was inside the stolen car, along with four custom wheels and tires worth 
$1,273. Complainant stated that he does not know the defendant and never gave the 
defendant permission to take any of his property. 

Affiant obtained a search warrant for a 1994 Honda Civic known to be driven by the 
defendant and executed that search warrant on March 9, 1995. Inside the defendant's 
1994 Honda Civic, the affiant discovered a custom stereo system exactly like the one 
described by the complainant, including the same serial numbers. In addition, the 
defendant's 1994 Honda Civic had four custom wheels and tires. Affiant seized the 
property and showed it to the complainant who identified the items as being the stereo 
components described above and the customs wheels described above that were taken 
in November 18, 1994 robbery. 

~oke with the defendant, who identified himself 
__ who told the affiant that he hac! installed the '"'v.up ... u ...... 

and wheels into his 1994 Honda Civic. Defendant claimed that he had purchased the 
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items from a black male by the name of Anthony by paying Anthony $400 and 
trading an old stereo. Affiant gave defendant numerous opportunities to provide 
affiant a means to contact this person or to give the affiant a full name and defendant 
has been unable to do so. 

The judgment dated August 15, 1995 stated that the applicant committed the offense of theft on 
March 9, 1995, and was guilty of a third degree felony. We find that it is clear from the complaint 
and the judgment that the applicant was charged with and found guilty of theft of four wheels, four 
tires, one tuner and two amplifiers, and was not charged with the use of a handgun to carry out theft 
of the 1994 Honda Civic. The crime of robbery is under Texas Penal Code § 29.02. Thus, the 
applicant was convicted of a non-violent crime and we find that we need not address counsel's claim 
on motion that because new evidence shows that the applicant was convicted of a state jail felony, 
rather than third-degree felony, his conviction does not involve a handgun. 

Counsel does not dispute that the applicant has committed crimes involving moral turpitude. 
However, we are not in agreement with counsel's claim, without any supporting case law, that none 
of the applicant's convictions are aggravated felonies. Rather, we concur with our prior finding that 
the applicant was convicted of two crimes that are aggravated felonies under immigration law. See 
AAO Decision, dated June 25, 2009. The applicant was convicted of the theft offenses of credit card 
abuse and engaging in organized crime (the underlying crime was that of theft), and was sentenced 
to serve two years in jail for each offense. Section 101(43)(G) of the Act states that the term 
"aggravated felony" means "a theft offense (including receipt of stolen property) or burglary offense 
for which the term of imprisonment [is] at least one year." 

The applicant is, therefore, inadmissible pursuant to section 212(a)(2)(A)(i)(I) of the Act for having 
committed crimes involving moral turpitude, section 212(a)(2)(B) for multiple criminal convictions, 
and section 212(a)(9)(A)(i) because of his removal and convictions for aggravated felonies. He 
requires permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of 
the Act. 

Counsel asserts that the AAO is in error in insinuating that the applicant evaded immigration 
authorities in failing to appear for deportation on December 4, 1996, and that the applicant was 
subsequently detained as an absconder. Counsel states, and the record demonstrates, that the 
applicant could not appear for deportation because the applicant was in the custody of the Texas 
Department of Criminal Justice as of August 23, 1996. 

Counsel declares that the AAO erred in stating that the applicant failed to appeal the Form 1-601 
denial. Counsel states that the applicant filed only one Form 1-290B Notice of Appeal on July 14, 
2006, and it covered the denials of the F:mn 1-601, Form 1-212, and Form 1-485. We point out that 
the AAO noted in its January 30, 2008 decision that although the district director indicated in her 
Form 1-212 decision that the applicant's Form 1-601 waiver application had been denied, there was 
no evidence in the record that a proper denial was completed as required by C.F.R.§ 103.3(a). The 
AAO treated the applicant's Form 1-290B Notice of Appeal as relating strictly to the Form 1-212 
application. See AAO Decision dated January 30, 2008. The applicant's motions have been treated 
by the AAO as relating solely to the denial of the Form 1-212 application. See AAO Decisions dated 
June 25, 2009 and January 24, 2011. We point out that counsel indicates on Part 2 of the Form 1-
290B dated July 23, 2009 that the motion is for the Form 1-212 application. For appealing a decision 
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under the immigration laws, U.S. Citizenship and Immigration Service (USCIS) regulations require 
a separate Form I-290B application with the appropriate filing fee for each decision that is being 
appealed. See 8 CFR§103.2(a); 8 CFR§103.7; 8 CFR§103.3. Thus, our decision regarding the 
instant motion relates only to the Form 1-212 application. The applicant does not have a pending 
appeal for the denial of the Form 1-601 or the Form 1-485, the latter of which the AAO lacks 
appellate authority to consider. l The applicant requires a waiver under section 212(h) of the Act, but 
that issue is not before us. 

Counsel declares that the AAO erred in stating that no purpose would be served in adjudicating the 
Form 1-212 without an approved Form 1-601. Although the AAO has consistently taken this 
approach generally, and finds it justified by precedent decisions, because the AAO addressed the 
merits of the applicant's Form 1-212 application in prior decisions, we will continue to do so in this 
case. 

The record reflects that the applicant reentered the United States on humanitarian parole in June 
2004 and is still in the United States. Thus, we find that the applicant seeks nunc pro tunc, or 
retroactive, permission to reapply for admission to the United States. In In re Garcia-Linares, 21 
I&N Dec. 254, 257 (BIA 1996), the Board stated that no provision in the immigration laws expressly 
authorizes nunc pro tunc permission to reapply for admission to cure failure to obtain such 
permission prior to reentry after deportation. Nonetheless, such relief could be granted where the 
"grant would effect a complete disposition of the case, i.e., where "the only ground of deportability 
or inadmissibility would thereby be eliminated" or where the alien would receive a grant of 
adjustment of status in conjunction with the grant of any appropriate waivers of inadmissibility." 21 
I&N Dec. 254 at 257-258 (citations omitted). 

In the instant case, the applicant can demonstrate eligibility for a section 212(h) waiver under the 
Act on the basis of a showing of extreme hardship to his U.S. citizen parents, so this ground of 
inadmissibility would not categorically bar the applicant from adjusting status. Nunc pro tunc relief 
is available in conjunction with other appropriate discretionary waivers so long as the other waivers 

1 The authority to adjudicate appeals is delegated to the AAO by the Secretary of the Department of 
Homeland Security (DHS) pursuant to the authority vested in him through the Homeland Security Act of 
2002, Pub. L. 107-296. See DHS DelegatiGil Number 0150.1 (effective March 1,2003); see also 8 C.F.R. § 
2.1 (2003). The AAO exercises appellate jurisdiction over the matters described at 8 C.F.R. § 103.l(f)(3)(iii) 
(as in effect on February 28,2003). 

The AAO cannot exercise appellate jurisdiction over additional matters on its own volition, or at the request 
of an applicant or petitioner. As a "statement of general . . . applicability and future effect designed to 
implement, interpret, or prescribe law or policy," the creation of appeal rights for adjustment application 
denials meets the definition of an agency "rule" under section 551 of the Administrative Procedure Act. The 
granting of appeal rights has a "substantive legal effect" because it is creating a new administrative "right," 
and it involves an economic interest (the fee). "If a rule creates rights, assigns duties, or imposes obligations, 
the basic tenor of which is not already outlined in the lavv' itself, then it is substantive." La Casa Del 
Convaleciente v. Sullivan, 965 F.2d 1175, 1178 (lst Cir. 1992). All substantive or legislative rule making 
requires notice and comment in the Federal Register. 
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are not dependent on the decision to grant nunc pro tunc permission to reapply. See In re Sosa
Hernandez, 20 I&N Dec. 758, 762-63 (BIA 1993) (the respondent was found to be separately 
eligible for a section 241(f) waiver to waive his deportability under section 241 (a)(1) ofthe Act and 
for nunc pro tunc permission to reapply for admission). 

With regard to the Form 1-212, counsel contends that the AAO erred in concluding that the applicant 
did not establish that the favorable factors in the instant case weigh the unfavorable factors. Counsel 
maintains that on July 2, 1985, the applicant entered the United States, that he graduated from high 
school here, registered for Selective Service, and resided in the United States until his deportation on 
August 20, 1997. Counsel states that on June 3, 2004, the applicant entered the United States on 
humanitarian parole and has resided here since. Counsel asserts that, since 1996, the applicant has 
not committed any crimes and has been a person of good moral character, working and helping his 
parents and sisters emotionally and financially, paying taxes, and supporting his community. 
Counsel maintains that the applicant was a teenage at the time of his convictions, and that the 
applicant's reformation occurred due to imprisonment in the United States, loss of personal freedom 
in Iran, and remorse. Counsel declares that the applicant would suffer hardship in Iran. Counsel 
states that the applicant was diagnosed with embryonal carcinoma of the left testicle, and was 
paroled into the United States because he could not receive adequate medical care in Iran. Counsel 
states that the cancer could reoccur and requires monitoring. In addition, counsel conveys that the 
applicant is a Christian in an Islamic country. Counsel states that the applicant was detained in Iran 
as an alleged spy for the United States, an nts spend lots of money to acquit 
him of t . Counsel conveys th a professor with the University of 
Denver, School of International Sutdies, states that there is religious intolerance in Iran 
and that the applicant, as~lim, will be faced with persecution and extreme danger in Iran. 
Counsel also states that _ indicates that if the applicant is deported Iranian officials will 
suspect the applicant of spying because Iranians who have left Iran are regarded with suspicion upon 
return. Counsel refers to U.S. Department of State information regarding conditions in Iran. 
Counsel maintains that the applicant's negative factors are serious, but are remote in time and 
outweighed by the positive factors. 

In Matter o/Tin, 14 I&N Dec. 371 (Reg. Comm. 1973), the Regional Commissioner listed as factors 
to be considered in the adjudication ofa Form 1-212: 

The basis for deportation, recency of deportation, length of residence in the United 
States, the moral character of the applicant, his respect for law and order, evidence of 
reformation and rehabilitations, his family responsibilities, any inadmissibility to the 
United States under other sections of law, hardship involved to himself and others, 
and the need for his services in the United States. 

14 I&N Dec. 371 at 373-374. 

In Tin, the Regional Commissioner noted that the applicant had gained an equity Gob experience) 
while unlawfully present in the United States, and thus had obtained an advantage over aliens who 
seek visa issuance abroad or abide by the terms of their admission while in the United States. The 
Regional Commissioner concluded that approval of an application for permission to reapply for 
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admission would condone the alien's acts and could encourage others to enter to work in the United 
States illegally. 14 I&N Dec. 374. 

In Matter of Lee, 17 I&N Dec. 275 (Comm. 1978) the Commissioner held that a record of 
immigration violations, standing alone, did not conclusively support a finding of a lack of good 
moral character. 17 I&N Dec. 275 at 277-278. Matter of Lee additionally held that: 

Id. 

[T]he recency of deportation can only be considered when there is a finding of poor 
moral character based on moral turpitude in the conduct and attitude of a person 
which evinces a callous conscience [toward the violation of immigration laws] ... In 
all other instances when the cause of deportation has been removed and the person 
now appears eligible for issuance of a visa, the time factor should not be considered. 

Legal decisions establish the general principle that "after-acquired equities" are accorded less weight 
for purposes of assessing favorable equities in the exercise of discretion. In Ghassan v. INS, 972 
F.2d 631, 634-635 (5 th Cir. 1992), the Fifth Circuit held that giving diminished weight to hardship 
faced by a spouse who entered into a marriage with knowledge of the alien's possible deportation 
was proper. In Garcia-Lopes v. INS, 923 F.2d 72, 74 (ih Cir. 1991), the Seventh Circuit held that 
less weight is given to equities acquired after a deportation order has been entered. Further, the 
equity of a marriage and the weight given to any hardship to the spouse is diminished if the parties 
married after the commencement of deportation proceedings, with knowledge that the alien might be 
deported. The Ninth Circuit in Carnalla-Munoz v. INS, 627 F.2d 1004 (9th Cir. 1980), held that an 
after-acquired equity, referred to as an after-acquired family tie in Matter ofTijam, 22 I&N Dec. 408 
(BIA 1998), need not be accorded great weight by the district director in a discretionary 
determination. 

The record contains affidavits, letters, articles, information about Iran, income tax records for 2009, 
school records from Southern Methodist University, a high school diploma, a Selective Service 
registration acknowledgment, real estate records, medical records and other documentation. 

The record reflects that the applicant's parents and sisters (who are 28 and 25 years old) are U.S. 
citizens. The applicant's fifty-eight year-old mother states in the affidavit dated February 21, 2011 
that the applicant was detained in Iran and accused of being a spy for the United States. She stated 
that the applicant's passport was taken and they incurred $40,000 in legal fees before he was 
exonerated. The applicant's mother states that the applicant barely spoke Farsi and had no idea of 
Muslim customs when he returned to Iran. She conveys that while in the United States, she had 
taken the applicant to church and bible classes, but in Iran he had to "hide his true identity or risk 
being jailed as a spy or killed." The applicant's mother indicates that she works as a department 
manager at a clothing store, and has problems with arthritis and had two foot surgeries, and has high 
blood pressure. She conveys that the applicant helps to manage their finances and pay the mortgage 
on their rental property. She states that the applicant co-signed a law school loan for his sister and 
employs his sister part time. The applicant's mother describes why she will not live in Iran, and how 
she would worry if the applicant lived in Iran. The record reflects that the applicant's mother attends 
weekly Sunday school class, and is treated for osteoarthritis in the hands and knee. 
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The applicant states in the affidavit dated February 21, 2011 that when he was 17 years old he had 
problems with the law. He conveys that serving two years in jail was an awakening for him, and that 
his punishment was just. The applicant states that he has changed and has never been in trouble 
since. The applicant describes having financial support from his parents while he lived in Iran and 
being granted humanitarian parole to receive treatment for cancer in the United States. 

The applicant's father states in the affidavit dated February 21, 2011 that his sister died of cancer in 
Iran because she was not treated properly. He indicates that their parents are legal permanent 
residents in the United States. 

The submitted news articles describe Iran's economy as weak and as dependent on subsidies to keep 
basic necessities below their true market value. The U.S. Department of State indicates that the U.S. 
government does not have diplomatic or consular relations in Iran and cannot provide protection to 
U.S. citizens in Iran, and that the Iranian government does not recognize dual citizenship. U.S. 
Department of State Travel Warning, Bureau of Consular Affairs: Iran (October 8, 2010). The U.S. 
Department of State conveys that in Iran laws and policies severely restrict freedom of religion and 
practice, and that the Iranian government's "rhetoric and actions created a threatening atmosphere 
for nearly all non-Shia religious groups . . . Reports of government imprisonment, harassment, 
intimidation, and discrimination based on religious belids continued during the reporting period. 
U.S. Department of State, Bureau of Democracy, Human Rights, and Labor, July-December, 2010 
International Religious Freedom Report - Iran (November 17,2010). The U.S. Department of State 
describes Iran as having basic medical care and medicines in the principal cities. But states that 
"[m]edical facilities do not meet U.S. standards and sometimes lack medicines and supplies." U.S. 
Department of State, Bureau of Consular Affairs, Country Specific Information - 2011: Iran 
(November 14, 2011). The gross domestic product per capita was $11,200 in 2010. The World 
Factbook 2011. Washington, DC: Central Intelligence Agency, 2011. 

The record contains character references for the states in an undated 
letter that he is the applicant's friend and business partner. that the applicant 
runs their on-line motorcycle business and that they have the 
applicant made mistakes while young and is now honest and law abiding. states 
in the letter dated February 14, 2011 that she has known the applicant's family for nearly 20 years 
and that the applicant is a different person from 17 years ago. She conveys that separation from 
family and losing the privilege of living in the United States taught the applicant him hard lessons. 
Lastly, indicates in the letter dated February 20, 2011 that he is a close friend of the 
applicant and has known him for three years and finds that the applicant is trustworthy. 

The income tax records for 2009 reflect the applicant had gross sales of $564,805 and business 
income of $40,866, and paid $15,664 in home mortgage interest. The letter from 
dated February 18, 2011 states that the applicant is followed for carcinoma of the left 
testicle and is currently disease-free, but there is risk of recurrence. states that the 
applicant is seen at six-month intervals. 
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The unfavorable factors in the instant matter are the applicant's convictions for third-degree felony 
theft (August 15, 1995), organized crime and credit card abuse (August 23, 1996); his removal from 
the United States on August 20, 1997; his working illegally in the United States; his unauthorized 
presence in the United States since June 21, 2006 (when the Form 1-485 was denied), and his 
disrespect of immigration laws in having abused the privilege of humanitarian parole by 
intentionally disregarding the terms of that parole. 

The asserted favorable factors in the case are the applicant's having lived in the United States for 
many years, the fear that the applicant will be considered a spy in Iran, the applicant's having to 
endure religious persecution and lose fundamental rights in Iran, the applicant's not being able to 
receive adequate medical care and monitoring for testicular cancer, the applicant's close relationship 
with his family in the United States, the applicant's business enterprise and his financial assistance to 
his family, the applicant's remorse and rehabilitation. 

We find that, in view of the existing country conditions in Iran, the applicant may be subjected to 
persecution and imprisonment upon his return to Iran. In addition, we acknowledge that the 
applicant is monitored for testicular cancer, and that he may not be able to have access to regular 
monitoring of his condition in Iran. Lastly, we recognize that the applicant has a close relationship 
with his family members, and that the crimes committed by the applicant occurred 14 years ago. 

In applying the principles set forth in this discussion and weighing all factors present, we find that a 
favorable exercise of discretion is warranted in this case. Section 291 of the Act, 8 U.S.C. § 1361, 
provides that the burden of proof is upon the applicant to establish he is eligible for the benefit 
sought. Here, the applicant has met that burden. 

However, we note that this decision is based on present circumstances and applies only to the 
applicant's Form 1-212 application. The applicant remains inadmissible to the United States under 
section 212(a)(2)(A)(i)(I) of the Act for having been convicted of crimes involving moral turpitude. 
In general, no purpose is served in granting an 1-212 application to an alien who is mandatorily 
inadmissible to the United States under another section of the Act. See Matter of Martinez-Torres, 
10 I&N Dec. 776 (reg. Comm. 1964). In order fur the applicant to benefit from the approved Form 
1-212, the applicant must have approved a Form 1-601, Waiver of Grounds of Inadmissibility. We 
also note that the director found the applicant ineligible for adjustment of status on a basis unrelated 
to his inadmissibility under sections 212(a)(2)(A)(i)(I) and 212(a)(9)(A) of the Act, a determination 
over which the AAO has not appellate authority. Thus, the director's dedsion denying the 
applicant's Form 1-485 application and decision terminating the applicant's Form 1-601 application 
remain in effect. 

ORDER: The AAO's previous decisions dated January 24 2011, June 25, 2009, and January 
30, 2008, are withdrawn. The appeal is sustained as pertaining to, and only to, the 
applicant's Form 1-212 application, which is approved. 


