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U. S. Citizenship and Immigration Services 
Administrative Appeals Oflice 
20 Massachusetts, N.W., MS 2090 
Washington. DC 20529-2090 

u.s. Citizenship 
and ImmigratlOn 
Services 

FILE: 

APPLICATION: Application for Permission to Reapply for Admission into the United States after 
Deportation or Removal under section 212(a)(9)(C)(ii) of the Immigration and 
Nationality Act, 8 U.S.c. § J J 82(a)(9)(C)(ii) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen with 
the field office or service center that originally decided your case by filing a Form I-290B, Notice of Appeal 
or Motion, with a fee of $630. The specific requirements for filing such a motion can be found at 8 c.F.R. 
§ 103.5. Do not file any motion directly with the AAO. Please be aware that 8 C.F.R. § I 03.5(a)( J lei) 
requires any motion to be filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

A~ 
~/Ron Rosenberg 

Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Field Office Director, Portland, Oregon, denied the Fonn 1-212, Application for 
Pennission to Reapply for Admission into the United States after Deportation or Removal, as well as 
a subsequent motion filed by the applicant, The matter is now before the Administrative Appeals 
Office (AAO) on appeal, The appeal will be dismissed. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United States 
pursuant to section 212(a)(9)(C)(i)(U) of the Act, 8 U.S.c. § I I 82(a)(9)(C)(i)(U), for illegally 
reentering the United States after having been ordered removed. He seeks an exception to his 
inadmissibility pursuant to section 212(a)(9)(C)(ii) of the Act, 8 U.s.c. § I I 82(a)(9)(C)(ii), in order 
to remain in the United States. 

The Field Office Director determined that the applicant was not eligible to apply for permission to 
reapply for admission because he was in the United States and had not remained outside the United 
States for the ten years specified by section 212(a)(9)(C)(ii) of the Act. She denied the Form 1-212 
accordingly. See Field Office Director's Decision, dated June 3, 2011. The Field Office Director 
denied the applicant's motion on this same basis. See Field Office Director's Decisio/l, dated July 
22,2011. 

On appeal, counsel contends that the denial of the applicant's Fonn 1-485, Application to Register 
Permanent Residence or Adjust Status,l and Form 1-212 is contrary to fact and law, is not supported 
by substantial evidence, constitutes an abuse of discretion and is in violation of due process. Form 1-
290B, Notice of Appeal or Motion, dated August 18, 20 II. 

The record contains, but is not limited to, counsel's statement on appeal; previously filed briefs, 
dated December 31,2009 and September 8, 2009; and previously submitted evidence in support of 
the Form 1-212. The entire record was reviewed and all relevant evidence considered in reaching a 
decision on the appeal, 

Section 212(a)(9)(C) of the Act states in pertinent part: 

I Although the Form I-290B indicates that the applicant is appealing the denial of the Form 1-485 as well as that of the 
Form 1-212, the AAO notes that we do not have jurisdiction over the Form 1-485. The authority to adjudicate appeals is 
delegated to the AAO by the Secretary of the Department of Homeland Security (DHS) pursuant to the authority vested 
in her through the Homeland Security Act of 2002. Pub. L. 107-296. See DHS Delegation Number 0150.1 (effeclive 
March 1,2003); see also 8 C.F.R. § 2.1 (2003). The AAO exercises appellate jurisdiction over the matters described at X 
C.F.R. § 103.1 (f)(3)(iii) (as in effect on February 28, 2003). 

The AAO cannot exercise appellate jurisdiction over additional matters on its own volition, or at the request of an 
applicant or petitioner. As a "statement of general ... applicability and future effect designed to implement, interpret, or 
prescribe law or policy," the creation of appeal rights for adjustment application denials meets the definition of an 
agency "rule" under section 551 of the Administrative Procedure Act. The granting of appeal rights has a "substantive 
legal effect" because it is creating a new administrative "right." and it involves an economic interest (the fee). "If a rule 
creates rights, assigns duties, or imposes obligations, the basic tenor of which is not already outlined in the law itself. 
then it is substantive." La Casa Del Convaleciente, 965 F.2d at 1178. All substantive or legislative rule making requires 
notice and comment in the Federal Register. As the AAO does not have jurisdiction over the Form 1-485. we will not 
address the issues raised by counsel with respect to the applicant's adjustment under section 245(i) of the Act. 
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(C) Aliens unlawfully present after previous immigration violations.-

(i) In general.-Any alien who-

(I) has been unlawfully present in the United States for an 
aggregate period of more than 1 year, or 

(II) has been ordered removed under section 235(b)( I), 
section 240, or any other provision of law, and who enters 
or attempts to reenter the United States without being 
admitted is inadmissible. 

(ii) Exception. 

Clause (i) shall not apply to an alien seeking admission more than 10 years 
after the date of the alien's last departure from the United States if, prior to 
the alien's reembarkation at a place outside the United States or attempt to 
be readmitted from a foreign contiguous territory, the Secretary of 
Homeland Security has consented to the alien's reapplying for admission. 

(iii) Waiver 

The Secretary of Homeland Security may waive the application of clause 
(i) in the case of an alien who is a V A W A self-petitioner if there is a 
connection between-

(I) the alien's battering or subjection to extreme cruelty; and 

(II) the alien's removal, departure from the United States, reentry or 
reentries into the United States; or attempted reentry into the United 
States. 

The record indicates that the applicant has filed the Form 1-212 seeking the exception provided by 
section 212(a)(9)(C)(ii) of the Act. 

The record reflects that, on April 17, 1995, the applicant was placed into immigration proceedings for 
having entered the United States without inspection. On September 26, 1995, an immigration judge 
granted the applicant voluntary departure until March 26, 1996. The applicant filed an appeal with the 
Board of Immigration Appeals (BIA), which was dismissed on August 23, 1996. The applicant was 
granted thirty days of voluntary departure, but did not leave the United States, thereby changing the 
grant of voluntary departure to a final order of removal. On February 24, 1998, the applicant was 
removed from the United States and returned to Mexico. On or about May I, 1998, the applicant 
returned to the United States, entering without inspection. 

In finding that the applicant wa.~ precluded from filing the Form 1-212 as he had not remained outside 
the United States for at least ten years, the Field Office Director relied on the decisions in Matter of" 
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Torres-Garcia, 23 I&N Dec, 866 (BrA 2006) and Matter (if Briones, 24 I&N Dec. 355 (BIA 2007). 
Counsel, however, asserts that United States Citizenship and Immigration Services (USCIS) has 
mischaracterized the holdings in Torres-Garcia and Briones. as neither decision states where the ten 
years specified in section 212(a)(9)(C)(ii) of the Act must be spent, but only that "24S(i) does not tl11mp 
212(a)(9)(C) if it has been less than 10 years since the date of the last departure." He maintains that as 
more than ten years have passed since the applicant's 1998 departure, the applicant is eligible to seek 
adjustment of status under section 24S(i) of the Act and to request nunc pro tunc permission to reapply 
for admission from within the United States. Counsel contends that the regulation at 8 C.F.R. § 212.2 
allows for the filing of a nunc pro tunc waiver after an unlawful entry to the United States and applies to 
section 212(a)(9)(C)(ii) of the Act once the ten-year waiting period it imposes has elapsed. 

However, in Torres-Garcia, the BrA found that the regulation at 8 C.F.R. § 212.2 could not be applied 
to inadmissibility under section 212(a)(9)(C)(i)(II) of the Act, noting that the regulation's language. 
structure and history made clear that it was not promUlgated to implement section 212(a)(9)(C)(ii) of the 
Act and, further, that "permission requested after unlawful reentry, contradicts the clear language of 
section 212(a)(9)(C), which in its own right makes unlawful reentry after removal a ground of 
inadmissibility that can only be waived after the passage of at least 10 years." Torres-Garcia at 875. In 
support of its conclusion, the BIA referenced the decision of the Tenth Circuit Court of Appeals in 
Berrum-Garcia v. Comfort, 390 F.3d 1158, 1167 (lOth Cir. 2004), indicating that the Tenth Circuit had 
found that aliens subject to section 212(a)(9)(C) of the Act were ineligible for a waiver under 8 C.F.R. 
§ 212.2 because "as a result of having illegally reentered after previously being formally removed. 
Ithey] are by default inadmissible for life [and their I disability may be waived only after the alien has 
been outside the United States for ten years." Berrum-Garcia at 1167. The BIA further indicated that 
even if the regulation at 8 C.F.R. § 212.2 were applicable to section 212(a)(9)(C) of the Act, it could not 
"interpret it in a manner that would allow an alien to circumvent the statutory 10-year limitation 
imposed by section 212(a)(9)(C)(ii) waivers by simply reentering unlawfully before requesting the 
waiver." Torres-Garcia at 876. 

Although counsel maintains that Torres-Garcia does not require that the ten-year wait imposed by 
section 212(a)(9)(C)(ii) of the Act must be spent outside the United States, the AAO finds the BIA's 
discussion regarding the unavailability of nunc pro tunc waivers to individuals inadmissible pursuant to 
section 212(a)(9)(C) of the Act to lead to no other conclusion. We also note that the Ninth Circuit 
Court of Appeals, the jurisdiction within which the present case arises, has read Torres-Garcia as 
establishing that the ten-year period specified in section 2 I 2(a)(9)(C)(ii) of the Act be spent outside the 
United States. 

In Gonzales v. Department of Homeland Security, 508 F.3d 1227 (9th Cir. 2007), the Ninth Circuit 
accorded Chevron deference to the BrA's decision in Torres-Garcia, vacating its decision in Perez 
Gonzalez v. Ashcroft, 379 F.3d 783 (9th Cir. 2004), in which it had previously found that the exception 
in section 212(a)(9)C)(ii) of the Act did not limit waiver availability under 8 C.F.R. § 212.2 to 
individuals who had remained outside the United States for more than ten years. In Gonzales, the Ninth 
Circuit noted that the BrA in Torres-Garcia had found the petitioner "ineligible to seek an 1-212 waiver 
... because he did not qualify for relief from permanent inadmissibility under subsection (a)(9)(C)(ii). 
which requireld] an alien to remain outside of the United States for ten years before requesting 
permission to reapply for admission." Gonzales at 1240. 
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Having reviewed the decisions in Torres-Garcia and Gonzales, the AAO finds them to establish that the 
applicant in the present case is statutorily ineligible to apply for permission to reapply for admission. 
The record indicates that he was removed from the United States on February 24, 1998, more than ten 
years ago. However, it also reflects that he returned to the United States without inspection on or about 
May 1, 1998. As the applicant has not remained outside the United States for the ten-year period 
required by section 212(a)(9)(C)(ii) of the Act, he is not eligible to apply for permission to reapply for 
admission. Accordingly, the appeal will be dismissed. 

In proceedings to determine admissibility under section 212(a) of the Act, the burden of proving 
eligibility remains entirely with the applicant. See section 291 of the Act, 8 U.S.c. § 1361. Here. the 
applicant has not met that burden. 

ORDER: The appeal is dismissed. 


