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APPLICATION: Application for Permission to Reapply for Admission into the United States after
Deportation or Removal under section 212(a)(9)(A)(iii) of the Immigration and
Nationality Act, 8 U.S.C. § 1182(a)(9)(A)(iii)

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Perry Rhew,
Chief, Administrative Appeals Office
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DISCUSSION: The District Director, New York, New York, denied the Application for Permission
to Reapply for Admission into the United States after Deportation or Removal (Form I-212) and it is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The record reflects that the applicant is a native and citizen of Colombia who was granted voluntary
departure by an Immigration Judge on January 9, 1986 and failed to depart the United States as
ordered by March 5, 1986, thereby converting his voluntary departure order into an order of
deportation. After he was arrested on March 26, 2009, the U.S. Department of Homeland Security
(DHS) executed the Warrant of Deportation pending since April 23, 1986 and removed the applicant
to Colombia. As such, the district director found him inadmissible pursuant to section
212(a)(9)(A)(ii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(A)(ii). He
seeks permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of
the Act, 8 U.S.C, § ll82(a)(9)(A)(iii), in order to reside in the United States with his wife and
children.

The district director determined that the unfavorable factors outweigh the favorable factors in this
case, and that approval of the Form I-212 was therefore not warranted. The district director denied
the Form I-212 accordingly. See District Director 's Decision, October 25, 2011.

On appeal, the applicant's counsel contends the denial is incorrect as a matter of fact and law, as
well as an abuse of discretion. He states that it is arbitrary and capricious for the district director to
view the applicant's longevity here as both a favorable and an unfavorable factor, contends that the
unfavorable factors were improperly considered cumulatively despite emanating from the same
factual basis (the applicant's illegal entry and failure to depart), and therefore asserts that a favorable
exercise of discretion is required. The applicant's counsel asserts that the favorable factors in the
applicant's case outweigh the unfavorable factors and cites, in particular, that the applicant is
married to a lawful permanent resident, has three U. S. citizen children, owns his own home, runs a
successful business, has a history of paying income taxes, and has shown good moral character.

The record contains documentation including, but not limited to: an appeal brief; statements from
the applicant and his family members; psychological assessments; supportive statements regarding
character; financial documentation, including tax returns, a social security statement, insurance and
utility bills, mortgage statements, and vehicle titles; a business license; marriage and birth
certificates; and photographs.

Section 212(a)(9) of the Act states in pertinent part:

(A) Certain aliens previously removed.-

(i) Arriving aliens - Any alien who has been ordered removed
under section 235(b)(1) or at the end of proceedings under
section 240 initiated upon the alien's arrival in the United
States and who again seeks admission within five years of the
date of such removal (or within 20 years in the case of a
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second or subsequent removal or at any time in the case of an
alien convicted of an aggravated felony) is inadmissible.

(ii) Other aliens. -Any alien not described in clause (i) who--

(I) has been ordered removed under section 240 or any
other provision of law, or

(II) departed the United States while an order of
removal was outstanding,

and who seeks admission within 10 years of the date of such
alien's departure or removal (or within 20 years of such date
in the case of a second or subsequent removal or at any time
in the case of an alien convicted of an aggravated felony) is
inadmissible.

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien
seeking admission within a period if, prior to the date of
the alien's reembarkation at a place outside the United
States or attempt to be admitted from foreign contiguous
territory, the Secretary has consented to the alien's
reapplying for admission.

The record reflects that the applicant entered the United States without inspection on or about March
26, 1985 and was detained by immigration officials later that day. He failed to voluntarily depart as
ordered, and resided in the United States until deported to Colombia on April 30, 2009. He is,
therefore, inadmissible pursuant to section 212(a)(9)(A)(ii) of the Act and requires permission to
reapply for admission into the United States under section 212(a)(9)(A)(iii) of the Act. In addition,
the AAO notes that, as the applicant accrued unlawful presence of one year or more from April 1,
1997, his April 30, 2009 departure triggered a 10-year inadmissibility under section
212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(II).

Section 212(a)(9)(B) states in pertinent part:

Aliens Unlawfully Present. -

(i) In General. - Any alien (other than an alien lawfully admitted for
permanent residence) who-

(II) has been unlawfully present in the United States
for one year or more, and who again seeks
admission within 10 years of the date of such
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alien's departure or removal from the United
States, is inadmissible.

(v) Waiver. - The Attorney General [now the Secretary of Homeland
Security (Secretary)] has sole discretion to waive clause (i) in the case of an
immigrant who is the spouse or son or daughter of a United States citizen or
of an alien lawfully admitted for permanent residence, if it is established to
the satisfaction of the Attorney General [Secretary] that the refusal of
admission to such immigrant alien would result in extreme hardship to the
citizen or lawfully resident spouse or parent of such alien.

Matter of Martinez-Torres, 10 I&N Dec. 776 (reg. Comm. 1964) held that an application for
permission to reapply for admission is denied, in the exercise of discretion, to an alien who is
mandatorily inadmissible to the United States under another section of the Act, and no purpose
would be served in granting the application.

The applicant is subject to the provisions of section 212(a)(9)(B)(i)(II) of the Act and, therefore,
requires a waiver of this inadmissibility to seek U.S. admission before April 29, 2019. As no waiver
application is presently pending, no purpose would be served in the favorable exercise of discretion
in adjudicating the application to reapply for admission into the United States under section
212(a)(9)(A)(iii) of the Act.' As the applicant is statutorily inadmissible to the United States, the
Form I-212 was properly denied by the district director.

Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is upon the applicant to
establish he is eligible for the benefit sought. Here, the applicant has failed to establish that a
favorable exercise of the Secretary's discretion is warranted. Accordingly, the appeal will be
dismissed and the application for permission to reapply for admission denied.

ORDER: The appeal is dismissed.

The AAO notes that when the applicant applies for an immigrant visa, he will have to file a Form I-601, Application

for Waiver of Grounds of Inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, as well as a Form l-212,

Application for Permission to Reapply for Admission Into the United States After Deportation or Removal. Individuals

outside the United States who must also seek waivers of inadmissibility must submit the Form I-212 and Form I-601

together. See 8 C.F.R. § 212.2(d); Form I-212 Filing Instructions.


