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DATE: JAN 1 0 2013 

INRE: 

. I 

.Office: TEGUCIGALPA, HONDURAS 

U. S. Department of Homeland Security 
U. S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W. MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

Fll...E: 

APPLICATION: 
. . ;f, .' . 

Application for Waiver of Grounds of Inadmissibility under Section 2l2(a)(9)(A)(iii) 
of the Immi~tion and Nationality Act, 8 U.S.C. § 1182(a)(9)(A)(iii) 

~ : . . . 

INSTRUcTJONS: 

Enclosed pie~~e find ~e decision of~ the Administrative Appeals Office in your case. All of the documents 
related to9tis I,Iiatter ~ave been retunled to the office that originally decjded your case. Please be advised that 

· . any furthef i,nquicy that you might haye concerning your case must be made to that office .. 
• ' I " , . ~ jl • , 

Thank yoQ, · ... 

A~!~ .JI--.:y . _, ,• '- ' ~ . . '~ . . 

Ron :Rose~bbrg· 
Act!ng ¢.ti!ef, Ad~ini~trative Appeal'~ Office 

. ~ - ·_ . 
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DISCUSSiON: The Field Office Director, Tegucigalpa, Honduras denied the Application for 
( ~~~ ' • • ' l .,-

Perrnisstop. to Reapply for Ad:rp.ission int~ the United States after Deportatimi or Removal (Form 1-
212) and it is row b,efore the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sus~ained.i . . . . 

<.-

The applican~ is· a n~tive and citizen of Nicaragua who was found to be inadmissible to the United 
States .P~fs~tm~ to ~ection 212(a)(9)(A)(ii)(l) of the Immigration · and Nationality Act (the Act), 
8 U.S.C. § 1182(a)(9)(A)(ii)(l), for having been ordered removed from the United States and seeking 

· A<imis~io~ W~thin tep :years of re~oval. The applicant is the son. of a U.S. citizen. He seeks an 
ex~¢ptioill · froth h~s ,. inadmissibility under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. 
§ 1182(a)(9)(A)(iii)/ in order to reside in the United States. 

- ' ~ . ·-' . . 

The Field' Qfflce Director indicated that as the applicant's Form 1-601 , Application for Waiver of 
Grounds of lnadmis~ibility, had been denied in a separate decision, no purpose would be served by 
consideri4g tlu~ appiicant's Form :1-212, Application for Permission to Reapply for Admission Into 
the Utiite9 State~ After Deportation or Removal. He denied the Form 1-212 accordingly. Field 
Office bi~eciiir ~s D~c(sion, dated ~eptember 13, 2011. · 

~ ' • • • ~4 -.; • > •• . . 
. . • \. l ' . ,· . ~ . 

On appeal, counSel contends .. that the Field Office Director erred in denying the applicant's Form 1-
601 a,n~. ~e~efore, failed to properly adjudicate the Form 1-212, failing to consider the factors that 
should by evaluatec,L · Fonn /-~908, Notice of Appeal or Motion, ,dated September 28, 2011; 
Counsel's!qrie.(. dat~ October 3, 2011. 

.• ' 
. . i -· . . : -·· 

.. ,' In supporj Of th~ application, the record contains, but is not limited to, counsel' s briefs; statements 
f:J;o~ fu,e ; applicant, ~ two of his siblings, and two cou.sins; medical documentation relating to the 

· applicant':s 'mothe~; a psychological evaluation of the applicant's mother; statements of support from 
.friends and a&~ociates of the applicant, as well as his pastor; and records relating to the applicant's 

. ' t- ' . . ~- - . 

criminalliist~ry. Tlie entire record was reviewed and all relevant evidence considered in arriving at 
a decisiort on the appeal. · · 

Section 2p(a)(9) of~ the Act stateS' in pertinent part: 
' 

(~)Certain aliens previously removed.-
: : . ·.·· ·. ,··{ . ; 

.. r· (I) . Arriving aliens.- Any alien who has been ordered 
· · : ,~emoyed under s~tion 235(b)(1) or at the end of proceedings 

·. ll.nde~ section 240 initiated upon the alien's arrival in the United 
State~ and who ag'!-in seeks admission within five years of the date 

' of su~h removal (or within 20 years in the case of a second or 
. · subsequent removal or at any time in the case of an alien convicted 
.• . : of ani aggravated f~lony) is inadmissible. ) 

'l ·. 

: ."' .. ···. 

Other aliens.- Any alien not described in clause 
(i) who-

(1) has been ordered removed under section 240 or any 
· other provision of law or 
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i . (iii) 

<i 
<' 
.:· .. ·. ~-- . . •;' 

. '.i . . '~ : ' . 
j ' ' -~.:: -

. . ~ . 

(II) departed the United States while an order of 
removal was outstanding 

. .and who seeks admission within 10 years of the date of 
such alien's departure or removal (or within 20 years of 
such date in the case of a second or subsequel)t removal 
or at any time . in the case of an alien convicted of an 
aggravated felony) is inadmissible. 

Exception.- Clauses (i) and (ii) shalJ not apply to an alien 
seeking admission within a period if, prior to the date of the 
aiien's reembarkation at a place outside the United States or 
attempt to be admitted from foreign contiguous territory, 

. the Attorney General [now Secretary, Homeland Security, 
"Secretary"] has consented to the alien's reapplying for 
admission . 

. · ~- . 

The re~or<:f reflects that ail immigration judge ordered the applicant removed from the United States 
on June ~(),' 2006 and that on July 27, 2006, the applicant was removed to Nicaragua. In that the 
applicant is ~eeking admission within ten years of his 2006 removal, he is inadmissible to the United 
States under section 212(a)(9)(A)(ii)(l) of the Act and requires permission to reapply for admission 

· ffi.to the Utut~9 State.s under section 212(a)(9)(A)(iii) of the Act. 
. '-. -· ~ ' 

}\lthou@ ~~e. f!eld <?f.fice Director did not consider the applicant's Form 1-212 as she had denied his 
Form l-601, Application for Waiver of Grounds of Inadmissibility, the AAO has sustained the 
appFcant

1
s' appeal of that denial. Accordingly, we now turn to a consideration of the evidence of 

record arid the.· extent to which .it supports the applicant's request for an exception under section 
•: . .• '.,- •; ··· . !>. ,;-1 · , ' .. 

212(a)(9)(A)(iii) of the Act. · · · · 
. . ··r: _., ·_: .' . 

In Mattl!Y; of Tin, 14 I&N Dec: 371 (Reg. Comm. 1973), the Regional Commissioner listed the 
followingi f~ctots to be considered in the adjudication of a Form 1-212 Application for Permission to 
Reapply After Deportation: 

. . . ~ . . ~ . -. . 

. .k . • . . . . . . 
Tiit(hasis for deportation; ·recency of deportation; length of residence in the United 
St~ies;' applicant's moral character; his respect for law and order; evidence of 
re:fonll:ation and rehabilitation; family responsibilities; any inadmissibility under other 
sebtio'ns of law; hardship involved to himself and others; and the need for his services 
itftiie United States. 

·In Tin, th,e :Regional Commissioner noted that the applicant had gained an equity (job experience) 
. while be4lg ublawfully present in the U.S. The Regional Commissioner then stated that the alien had 
. obt(lined {lfi 'advantage over aliens seeking visa issuance abroad or . who abide by the terms of their 

admission w~ile fu this country; ~d he concluded that approval of an application for permission to 
·reapply f<kadin,issionwould condone the alien's acts and could encourage others to enter the United 
Sta!es to workin the. United States unlawfully. Id. 
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Ma}ter: oA~e, l7I&N Dec. 275 CComm. 1978) further held that a record of immigration violations, . 
s~andin~ ~lone, did ~ot conclusively support a fmding of a lack of good moral character. Matter of 
Lee at 27~. ¥~additionally held that, 

' 

[t]he recency of deportation can only be considered when there is a finding of poor 
tnoral character based on: moral turj>itude in the conduct and attitude of a person 

. whfch ·evinces "a callous conscience [toward the violation of immigration laws] .... 
fu!a..n· other ~stances when the cause of deportation has been removed and the· person 
ndw 'appears eligible for issuance of a visa, the time factor should not be considered. 

-~ . '• ' ' . 
I4i.· 

The 7th d~cui~ Colirt. of Appeals held in Garcia-Lopes v. INS; .923 F.2d 72 (7th Cir. 1991), that less 
weight is !given 'to equities acquired after a deportation order has been entered. Further, the equity of 
a... marriage and the weight given to any hardship to the spouse is diminished if the parties married 

. after the·+.conimencemerit of deportation proceedings, with ·knowledge that the alien might be 
deported. ~ 'I(is also noted that the Ninth Circuit Court of Appeals, in Carnalla-Nunoz v. INS, 627 · 
F.2~ 1004 (9~ Cir. 1980), held tHat an after-acquired equity, referred to as an after-acquired family 

.tie irt M.Jtt~r: of Tijam, 22 I&N Dec. 408 (BIA 1998) need not be accorded great weight by the 
. district drrector in considering discretionary weight. Moreover, in Ghassan v. INS, 972 F.2d 631, 

· 634-35 (5~ .C:lr. 1992),the Fifth. Circuit Court of Appeals held that giving diminished weight to 
. . hardship 1f~c.ed by a spouse who. entered into a marriage with knowledge of the . alien's possible 

derortati9n was prop~r .. the AAO fmds these cited legal decisions to establish the general principle 
that "ilfter..:acquired equities" are accorded less weight for purposes of assessing favorable equities in 
the exerct·se of discretion. · · 

~-

·· As demonstrated by the J;"ecord, the mitigating factors in this matter are the applicant's 89-year-old 
u.s. citii~n mother and his u.s. citizen siblings; the applicant's mother's health problems, including 
arterial ~ypertension, stress incontinence, hypothyroidism, multinodular goiter, hyperlipidemia, . 
o~teoarth.fitis, left shoulder bursitis, sick sinus syndrome, and total bilateral knee replacement, as 
establisli6d by a March 16, 2010 .statement from Dr. ·the emotional hardship that 
t:P.e applip,ant's mother. is experi,encing, as discussed in the November 20, 2009 psychological 

· ev'!luatitip ~r~pared hy psychologist Dr. . ; the morethan 12 years that have elapsed since 
the even($ that led to the applicant's tax evasion conviction; the letters sent in support of the 
applicant:priof to his 2004 sentencing hearing, including statements from family members, friends, 
business !asso,ciates~ employees, .: the applicant's father's former pastor, the applicant's father's 
former p~y~idan; representatives.' of local organizations, attesting to his long-term devotion to and 
care of ~is P¥ents, his contributions to charitable. causes, his honesty in business dealings, his 
support ot"his employees and his involvement in the community; and his -statement of remorse found 

. in ~e I_>r~s,ehtertce Investigation Report contained in the record. 
!: .. \ .. 

: the muayorabiefactors in the applicant's case include the applicant's efforts to hide income during 
the .perio(i'i997 to 2000, which resulted in his conviction for tax evasion in 2003; and his unlawful 

· · resi~ence\ ~d. unauth?rized emplJyment in the United States. 

The AA~· 11otes thai we .have previously considered these same factors in the adjudication of the 
applicant's appeal of .the Form 1:-601 and have found them to warrant a favorable exercise of 

- ; . '•. ~· 

· . . . 
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discr~iiori:. Accordingly, we rmp the applicant to have demonstrated eligibility for an exception 
um~er ~ecfion 212(a)(9)(A)(iii) of the Act. 

Section 2?lof the Act, 8 U.S.C; ·§ 1361, provides that the b~den of proof is upon the applicant to 
estaQ,lis~ ;th~~ .he is eligible for ~e benefit sought. After a careful review of the record, it is 
co~~iuqeq ilia~ the applicant has established that a favorable exercise of the Secretary's discretion is 
warranted,. Accordingly, the appe~l will be sustained. 

I . 

· ' 

QRbER:;. The appeal is sustained. · 
' . .- · t ' ' . • . 

. • , : - ',..• 
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