
(b)(6)

~~~~·· ·-, ·~ ~- - ~~-----------_j 

Date: JUN 2 0 2013 Office: HELENA 

IN RE: Applicant: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washing!_on, DC 205~9-2090 
U.S. Litizenship 
and Immigration 
Services 

FILE: 

APPLICATION: Application for Permission to Reapply for Admission into the United States after 
Deportation or Removal under Section 212(a)(9)(C) of the Immigration and Nationality 
Act, 8 U.S.C. § 1182(a)(9)(C) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

+ ~h~-"'- ~" 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The application for permission to reapply for admission after removal was denied 
by the District Director, Helena, Montana, and is now before the Administrative Appeals Office 
(AAO) on appeal. The appeal will be sustained. The application will be approved. 

The applicant is a native and citizen of Mexico who entered the United States without being 
admitted in 1988. In September 1990, the applicant was granted voluntary departure. The applicant 
failed to depart on or before March 19, 1991 and a Warrant of Deportation was issued on August 23, 
1995. The applicant did not depart the United States until September 1997. In 1998, the applicant 
again procured entry to the United States without being admitted. The applicant subsequently 
departed the United States in 2002. The applicant is inadmissible under section 212(a)(9)(C) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(C). She now seeks permission to 
reapply for admission into the United States under section 212(a)(9)(C)(ii) of the Act, 8 U.S.C. § 
1182(a)(9)(C)(ii) in order to reside in the United States with her U.S. citizen spouse and children. 

The district director concluded that the applicant had not yet departed the United States and was not 
eligible to apply for consent to reapply for admission, and the applicant's Application for Permission 
to Reapply for Admission into the United States After Deportation or Removal (Form I-212) was 
denied accordingly. Decision of the District Director, dated January 17, 2001. In a separate decision 
concerning the applicant's application for waiver of inadmissibility (Form I-601) the AAO determined 
that the applicant did not meet the requirements for consent to reapply because she was inadmissible 
under section 212(a)(9)(C)(i) of the Act and ten years had not elapsed since the date of the applicant's 
last departure. See Decision oftheAAO dated August 9, 2012. 

Section 212(a)(9) of the Act states in pertinent part: 

(C) Aliens unlawfully present after previous immigration violations.-

(i) In generaL-Any alien who-

(I) has been unlawfully present in the United States for an 
aggregate period of more than 1 year, or 

(II) has been ordered removed under section 235(b)(1), 
section 240, or any other provision of law, 

and who enters or attempts to reenter the United States 
without being admitted is inadmissible. 

(ii) Exception.- Clause (i) shall not apply to an alien seeking admission 
more than 10 years after the date of the alien's last departure from the 
United States if, prior to the alien's reembarkation at a place outside the 
United States or attempt to be readmitted from a foreign contiguous 
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territory, the Secretary of Homeland Security has consented to the alien's 
reapplying for admission. 

The record establishes that the applicant departed the United States in 2002 and has remained 
outside the United States for over ten years. She is thus eligible to apply for permission to reapply 
for admission into the United States at this time.1 

In Matter of Tin, 14 I&N Dec. 371 (Reg. Comm. 1973), the Regional Commissioner listed the 
following factors to be considered in the adjudication of a Form I-212: 

The basis for deportation; recency of deportation; length of residence in 
the United States; applicant's moral character; his respect for law and 
order; evidence of reformation and rehabilitation; family responsibilities; 
any inadmissibility under other sections of law; hardship involved to 
hi~self and others; and the need for his services in the United States. 

In the instant case, the applicant submits documentation establishing her ties to the United States, 
including the presence of her U.S. citizen spouse and multiple children and grandchildren. In 
addition, support letters have been provided from friends, family and her church. Moreover, 
evidence has been provided establishing extensive community ties to the United States as a result of 
having resided in the United States for over a decade. Further, the record establishes that the 
applicant is in her early 70s and she has been married to her U.S. citizen spouse for over 56 years . 
Finally, a declaration has been provided from the applicant's spouse. In his declaration, the 
applicant's spouse explains that he is very close to his wife and long-term separation from her has 
had a tremendous emotional impact on the family. Affidavit of 

The favorable factors in this matter are the hardships the applicant's spouse and children would face 
if the applicant were to remain in Mexico, regardless of whether they accompanied the applicant or 
remained in the United States, the approval of the Petition for Alien Relative (Form I-130) filed on 
behalf of the applicant in February 1992, the applicant's long-term ties to the United States, the 
apparent lack of a criminal record, church membership, the long and stable marriage between the 
applicant and her spouse and the passage of more than 10 years since the applicant's last departure 
from the United States. The unfavorable factors in this matter are the applicant's entry without 
inspection in 1988, the applicant's failure to depart pursuant to a voluntary departure order, the 
applicant's re-entry to the United States in 1998 without being admitted and periods of unauthorized 
presence in the United States. 

1 The AAO further notes that the applicant is no longer inadmissible under section 212(a)(9)(B)(i)(II) of the Act, for 

having been unlawfully present in the United States for more than one year, as she has been residing outside the United 

States for over ten years . The applicant's pr~vious application for a waiver of inadmissibility, denied on September 4, 

2009, is no longer necessary. 
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The immigration violations committed by the applicant are serious in nature and cannot be 
condoned. Nonetheless, the AAO finds that the applicant has established that the favorable factors 
in her application outweigh the unfavorable factors. Therefore, a favorable exercise of the 
Secretary's discretion is warranted. 

Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is upon the applicant to 
establish he is eligible for the benefit sought. After a careful review of the record, it is concluded 
that the applicant has established that a favorable exercise of the Secretary' s discretion is warranted. 
Accordingly, the applicant's Form 1-212 appeal will be sustained and the application for permission 
to reapply for admission after removal is approved. 

ORDER: The applicant's Form 1-212 appeal is sustained and the application is approved. 


