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Date: SEP 0 3 2013 Office: SAN FERNANDO 

INRE: Applicant: , 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Admiri\str~_tive Ap~alsOffice (AAO) 
20 Massachusetts Ave., N.W., MS 2090 

-WashingJ,on, be 205~9-2090 
U.S. Litizenship 
and Immigration 
Services 

FILE: 

APPLICATION: Application for Permission to Reapply for Admission into the United States after 
Depor~tion or Rem,ovl,ll u_nd~r Section 212(a)(9)(A)(iii) of the Immigration and 
Nationality Act, 8 U.S.C. § 1182(a)(9)(A)(iii) 

ON BEHALF OF APPL-ICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. This is a non
precedent decision. The AAO does not announce new constructions of law nor establish agency policy 
through non~precedent decisions 

If you believe the AAO inappropriately applied the law iil reaching its decision, or you have 
additional information that you wish to hav~ considered~ you may file a motion to reconsider or a 
mo~ion to reopen in accordance with the instructions on Form i-290B, Notice of Appeal or Motion, 
with a fee of $630. The specific requirements for filing suc:h a motion can be found at 8 C.F.R. § 
103.5. Do not file any 1110tion dir~tly witb tbe AAO. Please be aware that 8 C.F.R. § 
103.5(a)(l)(i) requites any motion to be filed within 30 days of the decision that the motion seeks tO 

reconsider or reopen. 

~~/if ""+:... 
Ron Rosenberg 
Cbjef, Administrative Appeals Office 

www.IJ$cis.gov 
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DISCUSSION: The application for permission to reapply for admission after removal was denied 
by the Field Office Director, San Fernando, California, and is now before the Administrative 
Appeals Office (AAO) on appeaL The appeal will be dismissed. 

The applicant i.s a native and citizen of Mexico who was deported from the United States on April3, 
1987, and subsequently reentered the United States without inspection on an unknown date in 1987. 
The field office director found that the applicant was therefore inadmissible under section 
212(a)(9)(C)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(C)(i)(II), 
as a resuit of the applicant's removal and subsequent entry to the United States without being 
admitted. Tb.e lJ.pplic;ant now seeks permission to reapply for admission into the United States under 
section 212(a)(9)(C)(ii) of the Act, 8 U.S.C. § 1182(a)(9)(C)(ii), in order to reside in the United 
States with his U.S. citizen spouse and children. 

The field office director concluded that the applicant did not meet the requirements for consent to 
reapply because he is currently ill the United States aJter reentering Ulegally and 10 years have not 
elapsed since the date of his last departure. The applicant's Application for Periilission to Reapply 
for Admission into the United States after Deportation or Removal (Form 1-212) was denied 
(lccordingly. Decision ofthe Field Office Director, dated October 20,'2012. 

On appeal the applicant states that he came to the United States in 1981, has lived with his family 
continuously since 1989, is of good moral character, and is employed in a service where workers are 
needed. With the appeal the applicant submits a statement; letters of support from frieDds; birth 
certifiCates of his children~ and a brief from previous counsel. The entire record was reviewed and 
CC)nsidered in rendering this decision. 

The AAO conducts appellate review on a de novo blJ,sjs. See Soltq.ne v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004). 

Section 212(a)(9)(A)ofthe Act states in pertinent part: 

(A) Certain aliens previously removed.-

(i) Arriving aliens.- Any alien who has been ordered removed under 
section 235(b)(1) or at the end of proceedings under section 240 initiated 
upon the alien's arrival in the United States and who again seeks admission 
withill five years of the date of such removal (or within 20 years in the case 
of a second or subsequent removal or at any time in the case of an alien 
convicted of an aggravated felony) is inadmissible. 

(ii) Other aliens.-Any alien not described in clause (i) who-

(I) has been ordered removed under section 240 or arty other 
provision of law, or 
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(II) departed the United States while an order of removal was 
ou,tstanding, and who seeks admission within 10 years of the date of 
such alien's departure or removal (or within 20 years of such date in 
the case of a second or subsequent removal or at any time ih the case 
of an alien convicted of an aggravated felony) is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien seeking 
admission within a period if, prior to the date of the alien's 
reembarkation at a, place outside the United States or attempt to be 
admitted from foreign contiguous territory, the Secretary has 
consented to the alien's reapplying for admission. · 

Section 212(a)(9)(C)of the Act states in pertinent part: 

(C) Aliens unlawfully present after previous immigration violations.-

(i) In genera.l.-Any alien who-

(I) has been unlawfully present in the United States for an 
aggregate period of more than 1 year, or 

(II) has been ordered removed under section 235(b )(1 ), 
section 240, or any other provision of law, 

and who enters or attempts to reenter the United States 
Without being admitted is inadmissible. 

(ii) E_xception,- Clause (i) shall not apply to an alien seeking admission 
more than 10 years after the date of the alien's last departure from the 
United States if, prior to the alien's reembarkation at a place outside the 
United States or attempt to be readmitted from a foreign contiguous 
territory, the Secretary has consented to the alien's reapplying for 
admission. 

In finding the applicant inadmissible under Section 212(a)(9)(C) of the Act the field office director 
determined that the applicant had been unlawfully present in the United States for a period of more 
than one. yeat, had been ordered removed, and reentered the United States without being admitted. 

·The application was denied finding that the applicant is currently in the United States and 10 years 
have not elapsed since the date of his last departure. However, the record reflects that the applicant 
was deported from the United States in 1987 and reentered in 1987, prior to the April 1, 1997, 
effective date of the Illegal @migration Reform and liilmigrant Responsibility Act of 1996 
(IIRIRA). Any unlawful presence accrued prior to April I, 1997, or arty unlawful entry or attempted 
reentry into t.Q.e United States prior to April 1, 1997, does not count for purposes of inadmissibility 
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under section 212(a)(9)(C)(i).1 As such the applicant is not inadmissible under 212(a)(9)(C)(i) of the 
Act for his unlawful reentry in 1987. The applicant is, however, inadmissible under section 
212(a)(9)(A)(ii) of tlte Act as an alien previously removed and requires permission to reapply fot 
admission. 

The record also reflects that on September 10, 1986, the applicant was convicted in the state of 
W~shingto11 of Second Degree Manslaughter, in violation of RCW 9A.32.070(1), for conduct tha.t 
occurred on December 26, 1983. The applicant was convicted, pursuant to his plea, and was 
sentenced to probation and deferred sentencing for five years? 

ln Matter of Tin, 14 I&N bee. 371 (Reg. Comm. 1973), the Regional Commissioner listed the 
following factors to be considered in the ~<ljudicatlo11 of a Form 1-212: 

The basis for deportation; recency Of deportation; length of residenCe in the United 
States; ~pplicMt's moral character; his respect for law and order; evidence of 
reforrilation and rehabilitation; family responsibilities; any imtdmissibility under other 
sections of law; hardship involved to himself and others; and the need for his services 
in the United Stat~s. 

In the instant case, the. applicant submits documentation establishing his ties to the United Stat~s, 
including the presence of his U.S. citizen spouse and five children. The applicant submits letters of 
support from a friend ~bout his contribution to the community and from his church where he has 
been invoived in ministry. Evidence has also been provided establishing that the applicant has 
resided in the United States inore than 25 years. 

I 

1 See Memotandum from Donald Neufeld, Act. Assoc~ Dir., Dom. Ops., Lori Scialabba, .Assoc. Dir., Refugee, Asylum 

and Int. Ops., Pearl Chang, Act. Chief, Off, of Pol. And Stra., U.S. Citizenship and Immigration Serv., to Field 
Leadership, Conso/idatio11 of Guid(l!1.C~ Concerning Uniaw[ul Presence for Purposes of Sections 212(a)(9)(B)(i) and 

212(a)(9)(C)(i)(I) of the Act (May 6, 2009) and Memorandum from Paul W. Virtue, Act. Ex, Assoe. Comm., Office of 
Programs, to Management Team, Additional Guidance for Implementing Sections 212(a) and 212(a)(9) of the 

Immigration and Nationality Act (Act) (June 17, 1997). · 
2 The decision of the field office direetor did not address whether that conviction is a conviction of a crime involving 
moral turpitude, which WOJ.,ild render the applicant inadmissible under section 212(a)(2)(A)(i)(I) of the Act. The 

applicant was convicted in 1986 of manslaughter in the second degree in violation of RCW 9A,34.070, which at the time 

provided, "A person is guilty ofm:anslaughter in the second degree when, with criminal negligence, he or she causes the 

death of another persol)." As crimin.al negligence . under this statute does not involve the conscious disregard of a 

substantial risk that a wrongful act may occur, it appears that the applicant's conviction is not for a crime involving 

Iilofal turpitude. See Matter of Franklin, 20 I & N Dec. 867 (BIA 1994); Matter of Perez-Contreras, 20 I&N Dec. 615, 

619 (BIA 1992). 



(b)(6) NON-PRECEDENT DECISION 
Page 5 

The favorable factors in this matter are the applicant's family and long-term ties in the United States, 
the a,pproval of a, P€!tition for Alien Relative (Form i-130) initially filed on behalf of the applicant in 
1992, and his church membership. The unfavorable factors.in this matter are the applicant's entries 
without inspection in 1981 and 1987, an arrest for driving while intoxicated in 1983, and his 1986 
conviction for seCOJ1P d(!gree manslaughter. The record reflects that the applicant was playing with a 
handgun he claimed to believe unloaded, and that he aimed and fired the gun, killing a_nother person. 
the record further reflects that the applicant then failed to notify law enforcement officials of the 
incident, but ra,ther with his spouse borrowed a car to flee the state of Washington for California and 
then Mexico before returning to the United States without inspection in .1987. The record further 
reflects that only when arreSted in California for driVing a car reported stolen did the applicant, who 
was subject to a warrant in Washington state, report to la_w enforcement about the incident. 

The. applicant states only briefly, without d.etail, tha_t he is remorseful for the iAcident, and the record 
contains no explanation or documentation of his church activities, employment, payment of ta,xes, or 
other contributions to the community that would support a favorable exercise of discretion. Given 
t_he severity of the crime for which the applicant was convicted and his conduct immediately 
following the incident, the AAO finds tlw.t t_be evidence S\lblllitted by the a,pplicant is insufficient to 
establish a f~votable discretionary finding. · 

In application proceedings, it is the applica11t's burden to esta,blish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S. C. § 1361. Here, that burden has not been met. 

ORDER: The a.ppea_l is dismissed. 


