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DISCUSSION: The waiver application was denied by the Officer in Charge, Jacksonville, 
Florida, and an appeal to the Administrative Appeals Office (AAO) was dismissed. The matter is 
now before the AAO on motion to reopen. The motion will be granted. The waiver application 
will be approved. 

The applicant is a native and citizen of India who last entered the United States without inspection 
in October 1995. He was found to be inadmissible to the United States under section 
212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1182(a)(6)(C)(i), for 
having sought an immigration benefit through fraud or misrepresentation of a material fact. The 
applicant is married to a U.S. Citizen and is the beneficiary of an approved Petition for Alien 
Relative. The applicant seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 
8 U.S.C. 5 11 82(i), in order to remain in the United States with his spouse and children. 

The officer in charge concluded that the applicant failed to establish that extreme hardship would 
be imposed on a qualifying relative and denied the application accordingly. See Decision of the 
OfJicer in Charge dated May 17, 2006. The AAO also concluded that the applicant failed to 
establish extreme hardship and dismissed an appeal of the officer in charge's decision. See 
Decision of the AAO dated September 24,2009. 

Counsel for the applicant asserts that U.S. Citizenship and Immigration Services (USCIS) erred in 
finding the applicant admissible under section 212(a)(6)(C)(i) of the Act and further states that the 
applicant does not recall having made a willful material misrepresentation in 1975. Notice of 
Appeal or Motion to the AAO (Form I-290B). Counsel further asserts that if the applicant were 
removed from the United States, his wife would suffer extreme hardship because she has resided 
in the United States since 1976, has no ties to India, and would be separated from her family 
members in the United States, including her adult children and her siblings. Notice of Appeal or 
Motion to the AAO. Counsel further maintains that the applicant's wife would suffer extreme 
emotional and financial hardship if the applicant were removed and she remained in the United 
States and would be unable to run their businesses on her own due to her medical condition. In 
support of the motion counsel submitted a statement from the applicant's wife, medical records for 
the applicant's wife, a psychological evaluation for the applicant's wife, records from the 
university where the applicant's daughter is enrolled in a Ph.D. program, copies of a naturalization 
certificate and permanent residence card for the applicant's wife's sister and brother, a 2008 joint 
income tax return, a list of employees for the applicant's two businesses, and copies of documents 
previously submitted with the waiver application. The entire record was reviewed and considered 
in arriving at a decision on the appeal. 

Section 212(a)(6)(C) of the Act provides, in pertinent part: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the United States or other benefit provided under this Act is 
inadmissible. 



Page 3 

Section 212(i) of the Act provides: 

(1) The [Secretary] may, in the discretion of the [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an alien who 
is the spouse, son or daughter of a United States citizen or of an alien 
lawfully admitted for permanent residence, if it is established to the 
satisfaction of the [Secretary] that the refusal of admission to the United 
States of such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such an alien. 

Counsel contends that the applicant does not recall making a willful and material 
misrepresentation in connection with an application for an investor visa, and states that USCIS 
alluded to a finding but does not provide detail. The record contains documentation concerning a 
1976 application for an investor visa submitted by the applicant, including a Request for 
Determination that Prospective Immigrant is an Investor (Form 1-536) submitted by the applicant 
in September 1976 and a letter of employment from the Hotel Capital in Ahmedabad, India 
submitted in support of the request. The record also contains a transcript of a sworn statement 
given by the applicant on November 30, 1976 and later provided to his attorney in which he failed 
to provide basic information about the hotel and its surroundings despite stating that he was 
employed there on a full-time basis from June 1971 to August 1972. During a subsequent 
investigation conducted by the U.S. Consulate General in Bombay, the owner of the hotel stated 
that the applicant had never worked at the hotel and had been issued the employment letter 
because of "social pressures." Furthermore, information about the hotel obtained during the 
investigation, including the names of the owner and manager, the location of the restaurant, and 
the number of rooms, all contradicted information provided by the applicant in his sworn 
statement. 

The denial of the applicant's investor visa application was not based on the applicant's material 
misrepresentations concerning his employment at the Hotel Capital since the applicant was found 
to be otherwise ineligible for an investor visa due to the insufficient amount of his investment. 
Nevertheless, even if the applicant's statements made in connection to the investor visa 
application were not considered, he was also found to have made a willful material 
misrepresentation when entering the United States on July 1, 1976 with a student visa. In a 
decision dated January 17, 1984, the Board of Immigration Appeals (BIA) found that the applicant 
had already purchased the hotel in New York that was the subject of the investor visa in May 1976 
and had taken other steps to seek an investor visa, and he concealed his true preconceived intent to 
immigrate to the United States when he was admitted as a nonimmigrant student. The applicant is 
therefore inadmissible under section 212(a)(6)(C)(i) of the Act for having fraudulently concealed 
his intent to remain permanently in the United States when entering as a nonimmigrant student in 
July 1976 as well as having submitted a fraudulent employment letter and having made false 
statements concerning his work experience in connection with his investor visa application. 
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The record contains references to hardship the applicant's children would experience if the waiver 
application were denied. It is noted that Congress did not include hardship to an alien's children 
as a factor to be considered in assessing extreme hardship. In the present case, the applicant's 
spouse is the only qualifying relative for the waiver under section 2 12(i) of the Act, and hardship 
to the applicant's children will not be separately considered, except as it may affect the applicant's 
spouse. 

Section 212(i) of the Act provides that a waiver of the bar to admission is dependent first upon a 
showing that the bar imposes an extreme hardship on a qualifying family member. Once extreme 
hardship is established, it is but one favorable factor to be considered in the determination of 
whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 
1996). 

In Matter of Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999), the Board of Immigration 
Appeals (BIA) provided a list of factors it deemed relevant in determining whether an alien has 
established extreme hardship. These factors included the presence of a lawful permanent resident 
or United States citizen spouse or parent in this country; the qualifying relative's family ties 
outside the United States; the conditions in the country or countries to which the qualifying 
relative would relocate and the extent of the qualifying relative's ties in such countries; the 
financial impact of departure from this country; and significant conditions of health, particularly 
when tied to an unavailability of suitable medical care in the country to which the qualifying 
relative would relocate. 

U.S. court decisions have additionally held that the common results of deportation or exclusion are 
insufficient to prove extreme hardship. See h s a n  v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For 
example, in Matter of Pilch, 21 I&N Dec. 627 (BIA 1996), the BIA held that emotional hardship 
caused by severing family and community ties is a common result of deportation and does not 
constitute extreme hardship. In addition, in Perez v. INS, 96 F.3d 390 (9th Cir. 1996)' the court 
held that the common results of deportation are insufficient to prove extreme hardship and defined 
"extreme hardship" as hardship that was unusual or beyond that which would normally be 
expected upon deportation. In Matter of Shaughnessy, 12 I&N Dec. 8 10 (BIA 1968), the BIA 
held that separation of family members and financial difficulties alone do not establish extreme 
hardship. Moreover, the U.S. Supreme Court held in INS v. Jong Ha Wung, 450 U.S. 139 (1 98 1)' 
that the mere showing of economic detriment to qualifying family members is insufficient to 
warrant a finding of extreme hardship. 

In the present case, the record reflects that the applicant is a fifty-eight year-old native and citizen 
of India who last entered the United States in 1995. He was found to be inadmissible because he 
had submitted a letter providing false information about his employment experience in an attempt 
to obtain permanent resident status in 1976. The applicant's wife is a fifty-three year-old native of 
India and citizen of the United States. The applicant resides in Tallahassee, Florida with his wife 
and two children. 



Counsel asserts that the applicant's wife would suffer hardship in India due to her length of 
residence in the United States and her family and community ties as well as financial difficulties 
resulting from the loss of their businesses. In support of these assertions counsel submitted copies 
of a naturalization certificate and a permanent resident card for the applicant's wife's sister and 
brother and birth certificates and other documentation concerning her two adult children. Counsel 
also submitted documentation related to their two businesses and a 2008 joint income tax return 
indicating they earned $213,727 from these businesses. The record indicates that the applicant's 
wife has resided in the United States since 1976 and has been a U.S. Citizen since 1990. When 
considered in the aggregate, the hardships she would face if she relocated to India with the 
applicant, including separation from her family members in the United States, having to readjust 
to conditions in India after living in the United States for over thirty years, and loss of their family 
businesses and the income they generate, would result in extreme hardship for the applicant's wife 
if she relocated to India. 

Counsel asserts that the applicant's wife would suffer extreme hardship if the applicant were 
denied admission and she remained in the United States because she suffers from medical 
conditions that render her unable to operate their two businesses without the applicant, and his 
removal would cause economic hardship that would negatively impact their children's future and 
would have "a devastating emotional impact u p o n '  Notice of Appeal to the AAO or 
Motion In support of these assertions counsel submitted medical records and a psychological 
evaluation for the applicant's wife as well as an updated statement from the applicant's wife. In 
her statement the applicant's wife states that she suffers from orthopedic problems and underwent 
knee surgery in 2007 after the appeal was filed. She further states, 

Although I can get around, it is becoming increasingly difficult for me to work long 
hours at our family store. I continue to experience pain and discomfort if I overdo 
it. Without my husband's management and hands-on attendance to our businesses, 
we could not possibly manage. Letterfrom d a t e d  October 22,2009. 

Medical records submitted with the motion indicate that the applicant's wife underwent 
arthroscopic knee surgery in May 2007 and was found to have probable early arthritis and should 
avoid prolonged standing or walking. 

Counsel submitted a psychological evaluation of the applicant's wife conducted on October 17, 
2009. According to the evaluation, the applicant and his wife met in the United States, and after a 
Hindu marriage, she gave birth to their daughter in 1984. Psychological Evaluation by - 

dated October 17, 2009. The applicant was deported in 1984 and his wife 
subsequently remarried twice, with both marriages ending in divorce, and she married the 
applicant in Florida in 2001. According to the applicant's wife has experienced 
anxiety and depression due to the possible deportation of the applicant and breakup of their 
family. The evaluation states that the applicant's wife struggled with the alcoholism and 
incarceration of her former husband and that the threat of losing the applicant has caused her 
severe anxiety and depression, with symptoms including insomnia and nightmares. 
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The applicant's wife states that she would be unable to run their family businesses without the 
applicant due to her inexperience with managing them and her medical condition, which causes 
her pain and prevents her from working long hours at the family store. Letterfrom - 
dated October 22, 2009. She further states that due to the economic downturn they would have 
difficulty selling the businesses if the applicant were removed and she were unable to manage 
them on her own, and they might not be able to satisfy the outstanding loans. Letter from 

According to the record, the applicant and his wife own two stores and have 
outstanding loans in the amount of about $400,000 for the two stores as well as other loans. It 
appears that having to run the business on her own, in light of her medical condition, would cause 
the applicant's wife significant hardship, and selling the businesses would likely result in financial 
hardship due to current economic conditions and the amount of the outstanding loans. This 
financial hardship, when combined with the emotional hardship that would result from permanent 
separation from her spouse, would rise to the level of extreme hardship for the applicant's wife if 
she remained in the United States without the applicant. 

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of 
discretion. In Matter of Mendez-Moralez, 21 I&N Dec. 296 (BIA 1996), the BIA held that 
establishing extreme hardship and eligibility for section 212(h)(l)(B) relief does not create an 
entitlement to that relief, and that extreme hardship, once established, is but one favorable 
discretionary factor to be considered. In discretionary matters, the alien bears the burden of 
proving eligibility in terms of equities in the United States which are not outweighed by adverse 
factors. See Matter of T-S-Y-, 7 I&N Dec. 582 (BIA 1957). 

In evaluating whether section 212(i) relief is warranted in the exercise of discretion, the factors 
adverse to the alien include the nature and underlying circumstances of the exclusion ground at 
issue, the presence of additional significant violations of this country's immigration laws, the 
existence of a criminal record, and if so, its nature and seriousness, and the presence of other 
evidence indicative of the alien's bad character or undesirability as a permanent resident of this 
country. The favorable considerations include family ties in the United States, residence of long 
duration in this country (particularly where alien began residency at a young age), evidence of 
hardship to the alien and his family if he is excluded and deported, service in this country's Armed 
Forces, a history of stable employment, the existence of property or business ties, evidence of 
value or service in the community, evidence of genuine rehabilitation if a criminal record exists, 
and other evidence attesting to the alien's good character (e.g., affidavits from family, friends and 
responsible community representatives). Matter of Mendez-Moralez, 2 1 I&N Dec. 296, 30 1 (BIA 
1996). The AAO must then "balance the adverse factors evidencing an alien's undesirability as a 
permanent resident with the social and humane considerations presented on the alien's behalf to 
determine whether the grant of relief in the exercise of discretion appears to be in the best interests 
of the country. " Id. at 300. (Citations omitted). 

The adverse factors in the present case include the applicant's attempt to obtain an immigration 
benefit through fraud or misrepresentation and procuring admission to the United States as a 
nonimmigrant by concealing his preconceived intent to immigrate to the United States as well as 
his subsequent unlawful entry and unlawful employment in the United States. The favorable 
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factors in the present case are the extreme hardship to the applicant's wife and to his adult children 
if he is removed from the United States, the applicant's lack of a criminal record or other 
immigration violations, the applicant's family ties to the United States, and his business and 
property ties to the United States and history of filing income tax returns. 

The AAO finds that immigration violations committed by the applicant cannot be condoned. 
Nevertheless, the AAO finds that taken together, the favorable factors in the present case outweigh 
the adverse factors, such that a favorable exercise of discretion is warranted. Accordingly, the 
motion will be granted and the waiver application approved. 

ORDER: The motion is granted. 


