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APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(i) of the 
Immigration and Nationality Act, 8 U.S.c. § 1182(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for the 
specific requirements. All motions must be submitted to the office that originally decided your case by filing a 
Form I-290B, Notice of Appeal or Motion, with a fee of $630. Any motion must be filed within 30 days of the 
decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. § 103.5(a)(1)(i). 

Thank you, 

~l"-~~ 
Perry Rhew 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The waiver application was denied by the Acting District Director, Philadelphia, 
Pennsylvania. A subsequent combined motion to reopen and reconsider was denied and the denial of 
the waiver application was affirmed. The matter is now before the AAO on appeal. The appeal will 
be rejected as untimely filed. 

The record establishes that the applicant, a native and citizen of Albania, attempted to procure entry 
to the United States in December 1997 by presenting a fraudulent passport. The applicant was thus 
found inadmissible to the United States under section 212(a)(6)(C)(i) of the Immigration and 
Nationality Act (the Act), 8 U.S.c. § 1182(a)(6)(C)(i), for having attempted to procure entry to the 
United States by fraud and/or willful misrepresentation. The applicant does not contest this finding of 
inadmissibility. Rather, he seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 
U.S.C. § 1182(i), in order to be able to reside in the United States with his U.S. citizen spouse, his 
U.S. citizen biological children, born in 2000 and 2005, and his step-child, born in 1999. 

The acting district director concluded that the applicant had failed to establish that extreme hardship 
would be imposed on a qualifying relative and denied the Form 1-601, Application for Waiver of 
Ground of Excludability (Form 1-601) accordingly. Decision of the Acting District Director, dated 
January 24, 2008. 

On February 22, 2008, counsel submitted the Form 1-290B, Notice of Appeal (Form 1-290B). On the 
Form 1-290B, counsel indicated, under Part 2, that he was filing a motion to reopen and motion to 
reconsider the Form 1-601 denial. As further stated by counsel on the Form 1-290B, 

This Motion is filed both as a Motion to Reopen-previously available or 
unrequested evidence is enclosed.... This is Motion also submitted as 
Motion to Reconsider.... In the event this Motion is not granted by the 
local CIS it is respectfully requested that it be forwarded to the 
Administrative Appeals Office for processing as an appeal. 

See Form J-290B, dated February 22, 2008. 

On motion, the acting district director affirmed her decision to deny the Form 1-601. The acting 
district director further noted that the motion would not be forwarded as an appeal as the regulations 
"do not provide for you to file a motion and concurrently request an appeal in the event your motion is 
not granted with one fee ... " Decision of the Acting District Director, dated April 14, 2008. 

On May 13, 2008, counsel wrote a letter to the Field Office Director-Philadelphia, asserting that the 
Form 1-290B should have been forwarded to the AAO because "the decision .. that no re . 
requires it to forward the case to the AAO is in error .... " Letter from 
May 13, 2008. With this letter, counsel included a copy of the Form 1-290B submitted by counsel in 
February 2008, but added a signature and a new date, May 13, 2008. 

On June 30, 2008, in response to an email message sent to counsel by the Field Office 
Director-Philadelphia, counsel resubmitted the Form 1-290B, indicating, under Part 2, that he was 
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filing an appeal. See Form 1-290B, dated June 30, 200S. The AAO notes that the Field Office 
Director did note that "the re-submitted 1-290B did not show that it was submitted as an AppeaL ... I 
can not speak at what action the AAO will take on this case .... " Email from Evangelia A. Klapakis, 
Field Office Director-USCIS, dated June 23, 2008. 

On October 25, 2010, the AAO received a status inquiry letter from counsel. In said letter, counsel 
noted that during a federal court complaint, it was "the Court's finding that this 1-601 was pending 
and would be processed as an appeal. The Court understood, as I did as well, that the matter was 
properly pending and being processed. Vaso v. DRS, case no. OS-cv-0273 (M.D.Pa)(J. Nealon), 
District Court Order dated March 23, 2009, page 13 .... " Letter from Joseph C. Hohenstein, Orlow, 
Kaplan & Hohenstein, LLP, dated October 25,2010. 

Pursuant to section 103.3(a)(2) of Title S ofthe Code of Federal Regulations, 

(iv) Forwarding Appeal to AAU. If the reviewing official will not be taking 
favorable action or decides favorable action is not warranted, that official 
shall promptly forward the appeal and the related record of proceeding to 
the AAU in Washington, DC. 

The AAO notes that in the case at hand, counsel submitted a combined motion on February 22, 200S. 
As noted above, only with appeals where the reviewing official will not be taking favorable action 
shall said Form 1-120B be forwarded to the Administrative Appeals Office. The AAO thus concurs 
with the field office director that the combined motion filed by counsel could not have been forwarded 
to the AAO as an appeal after the field office director affirmed the denial of the waiver on motion; 
there is nothing in the regulations which would permit such action. 

In order to properly file an appeal, as counsel wishes to do, as noted on the Form 1-290B, dated June 
30, 200S, the regulation at SC.F.R. § 103.3(a)(2)(i) provides that the affected party must file the 
complete appeal with a properly signed Form 1-290B, Notice of Appeal, with the office where the 
unfavorable decision was made, within 30 days of service of the unfavorable decision. If the decision 
was mailed, the appeal must be filed within 33 days. See S C.F.R. § 103.5a(b). The date of filing is 
not the date of mailing, but the date of actual receipt. See S C.F.R. § 103.2(a)(7)(i). 

The record indicates that the acting district director issued the motion decision on April 14, 200S. The 
applicant's appeal was received by the field office director on June 30, 200S, 77 days after the 
decision was issued. Accordingly, the appeal was untimely filed. 

The AAO, in a fax to counsel on November 17, 2010, requested a copy of the referenced court order, 
noting that the court order was necessary for proper consideration of the instant appeal. Fax to 
Counsel, dated November 17, 2010. In response, counsel submitted the court order by fax on 
November 17, 2010. Based on a thorough review of the record, counsel has not established that the 
United States District Court for the Middle District of Pennsylvania concluded that counsel's motion 
should have been forwarded to the AAO for processing as an appeal if favorable action was not 
warranted. Nor does the record establish that the court found that counsel's untimely appeal should be 
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processed as timely, as neither the Act nor the pertinent regulations grant the field offices and/or the 
AAO authority to extend the 33-day time limit for filing an appeal. Without documentary evidence to 
support the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The 
unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 
533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 
17 I&N Dec. 503,506 (BIA 1980). Despite counsel's assertion that the District Court found that the 
1-601 was pending and would be processed as an appeal, the AAO notes that the District Judge 
declared that the Court did not have jurisdiction to review the applicant's claims with respect to 
" ... failure to treat his Motion to Reconsider the denial of his Application for Waiver of Ground of 
Excludability as an appeal, and forward same to the AAO for review .... " Supra at 22. 

The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that if an untimely appeal meets the 
requirements of a motion to reopen or a motion to reconsider, the appeal must be treated as a motion, 
and a decision must be made on the merits of the case. 

A motion to reopen must state the new facts to be proved in the reopened proceeding and be supported 
by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to reconsider must 
state the reasons for reconsideration and be supported by any pertinent precedent decisions to 
establish that the decision was based on an incorrect application of law or Service policy. A motion to 
reconsider a decision on an application or petition must, when filed, also establish that the decision 
was incorrect based on the evidence of record at the time of the initial decision. 8 C.F.R. § 
103.5(a)(3). A motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. § 
103.5(a)(4). 

Here, the untimely appeal does not meet the requirements of a motion to reopen or a motion to 
reconsider as no new facts have been provided by counsel, nor has counsel established that the 
decision of the acting district director was based on an incorrect application of law or Service policy. 
Therefore, there is no requirement to treat the appeal as a motion under 8 C.F.R. § 
1 03.3( a)(2)(v)(B)(2). 

As the appeal was untimely filed and does not qualify as a motion, the appeal must be rejected. 

ORDER: The appeal is rej ected. 


