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DISCUSSION: The waiver application was denied by the Field Office Director, = 
a n d  is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
remanded for further action as noted below. 

The record establishes that in November 2006, the applicant filed an Application to Register 
Permanent Residence or Adiust Status (Form 1-485). based on a concurrentlv filed Form 1-130. , , 
Petition for Alien Relative, filed by his U.S. citizen spouse, The 
applicant declared that he was born i n  In support, the applicant submitted a birth certificate 
and translation, stating that he was born i m  on November 8, Moreover, the applicant 
submitted a marriage certificate indicating that he had been born i n  On December 13, 2006, 
the applicant's Form 1-485 was denied as the record failed to establish that he had been admitted or 
paroled into the United States and alternatively, he did not qualify for relief under section 245(i) of 
the Immigration and Nationality Act (the Act). Notice of Decision, dated December 13,2006. 

In Jul 2007, the applicant filed a second Form 1-485 based on a concurrent Form 1-130, filed by- 
On the Form 1-485, and all related forms, the applicant declared that he was born in the & In support, the applicant submitted a Certified Copy of Entry in Register of Births from 

the stating that the applicant had been born in the Bahamas on November 8, = 
Moreover the applicant submitted a marriage certificate detailing that he had been born in the - 
Due to the discrepancy with respect to his county of birth, the applicant submitted a declaration, 
asserting that he was born in the and had only stated that he was a native of because 
the agency that had prepared his a erwork had told him he would have a better chance of etting 
his residency if he filed using a h b i r t h  certificate. Declaration of 
December 15,2007. 

-dated 

The field office director determined that the applicant was inadmissible to the United States pursuant 
to section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1182(a)(6)(C)(i) for having attempted to procure permanent resident status by fraud or willful 
misrepresentation. The applicant is applying for a waiver of inadmissibility pursuant to section 
212(i) of the Act, 8 U.S.C. 5 1182(i), in order to reside in the United States with his U.S. citizen 
spouse and lawful permanent resident mother. 

The field office director concluded that extreme hardship to a qualifying relative had not been 
established and denied the Application for Waiver of Grounds of Inadmissibility (Form 1-601) 
accordingly. Decision of the Field Ofice Director, dated February 23,2009. 

In support of the appeal, counsel for the applicant submits a brief, dated March 18, 2009, and 
referenced exhibits. The entire record was reviewed and considered in rendering a decision on the 
appeal. 

Section 212(a)(6)(C) of the Act provides, in pertinent part: 
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(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the United States or other benefit provided under this Act is 
inadmissible. 

Section 212(i) of the Act provides: 

(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General (Secretary), waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an immigrant 
who is the spouse, son or daughter of a United States citizen or of an alien 
lawfully admitted for permanent residence if it is established to the 
satisfaction of the Attorney General (Secretary) that the refusal of admission 
to the United States of such immigrant alien would result in extreme hardship 
to the citizen or lawfully resident spouse or parent of such an alien ... 

With respect to the field office director's finding that the applicant is inadmissible under section 
212(a)(6)(C) of the Act, for fraud or willful misrepresentation, counsel contends that although the 
applicant willfully misrepresented a fact, namely, his birth country, the misrepresentation was not 
material, as he was prima facie eligible to adjust status based on marriage to his U.S. citizen wife. 
Counsel asserts that the applicant is thus not inadmissible under section 212(a)(6)(C) of the Act. 
Brief in Support ofAppeal, dated March 18,2009. 

The principal elements of a misrepresentation that renders an alien inadmissible under section 
212(a)(6)(C)(i) of the Act are willfulness and materiality. In Matter ofS- and B-C-, 9 I&N Dec 436 
(BIA 1960 AG 1961), the Attorney General established the following test to determine whether a 
misrepresentation is material: 

A misrepresentation . . . is material if either (1) the alien is excludable on the true 
facts, or (2) the misrepresentation tends to shut off a line of inquiry which is relevant 
to the alien's eligibility and which might well have resulted in a proper determination 
that he be excluded. Id. at 447. 

The Supreme Court has addressed the issue of material misrepresentations in its decision in Kung~s 
v. United States, 485 U.S. 759 (1988). In that case, which involved misrepresentations made in the 
context of naturalization proceedings, the Supreme Court held that the applicant's misrepresentations 
were material if either the applicant was ineligible on the true facts, or if the misrepresentations had 
a natural tendency to influence the decision of the Immigration and Naturalization Service. Id. at 
771. 

The AAO finds that the record is inconclusive as to whether the applicant was born i n o r  the 
a n d  whether he is inadmissible under section 212(a)(6)(C) of the Act for fraud or willful 
misrepresentation. The applicant claims that he was born in the and stated he was born in 

b a s e d  on the advice of a notary who was preparing his application for adjustment of status, 
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which was filed in November 2006. He did not explain why he also indicated he was born in = 
when obtaining a marriage license in July 2006. Further, immigration records indicate that a Form I- 
130 was submitted on behalf of the applicant by who is listed as the applicant's mother 
on t h e i r t h  certificate but not on the birth certificate he provided. On the Form I- 
130, filed in 2004, his country of birth was listed a s  The applicant has not conclusively 
established his true identity, place of birth or manner of entry into the United States. The AAO is 
therefore unable to conclude whether he is inadmissible under section 212(a)(6)(C)(i) of the Act for 
stating that he was a a t i o n a l  who entered the United States with a valid B-2 visa in order 
to obtain an immigration benefit. 

The record is, therefore, remanded to the field office director for a more thorough examination of the 
applicant's birthkitizenship and possible inadmissibility for fraud or misrepresentation. If after 
further review the field office director finds that the applicant did not commit fraud or 
misrepresentation in order to obtain an immigration benefit or admission to the United States, the 
field office director shall continue to process the applicant's application for adjustment of status 
accordingly. If the field office director determines that the applicant is inadmissible under section 
212(a)(6)(C)(i) of the Act but continues to remain eligible to adjust status, a new decision on the 
waiver application shall be certified to the AAO for review. 

ORDER: The matter is remanded to the field office director for further examination of the 
applicant's inadmissibility as noted above. 


