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DISCUSSION: The application for waiver of inadmissibility was denied by the district director, 
Baltimore, Maryland. An appeal was subsequently dismissed by the Administrative Appeals 
Office (AAO). The applicant filed a motion to reopen. The AAO granted the motion but again 
dismissed the appeal. The matter is now before the AAO on a motion to reconsider. The motion 
will be granted, and the appeal will be sustained. 

The applicant is a native and citizen of the China who was found inadmissible to the United 
States under section 2l2(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 
I I 82(a)(6)(C)(i), for having attempted to procure entry into the United States by willful 
misrepresentation. The applicant is married to a U.S. citizen, has four U.S. citizen children, and 
seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 U.S.C. § I I 82(i), in 
order to remain in the United States with her spouse and children. 

The record reflects that on April 30, 2004, the applicant filed an Application for Waiver of 
Ground of Excludability (Form 1-601) with the Baltimore District Office. The director denied 
the waiver application on January 23, 2006, concluding that the applicant failed to meet her 
burden in establishing that the refusal of her admission would result in extreme hardship to her 
U.S. citizen spouse. 

On appeal, counsel asserted that the director failed to consider the psychological effect of the 
applicant's departure on her children. On November 19, 2009, the AAO dismissed the appeal, 
finding that the applicant failed to establish extreme hardship to her spouse, and that the 
applicant's children were not qualifying relatives under section 212(i) of the Act. 

In a subsequent motion to reopen, counsel submitted additional evidence and again asserted that 
the applicant's spouse would suffer extreme hardship if the applicant were removed from the 
United States. The AAO granted the motion to reopen, but again dismissed the appeal upon 
reviewing the evidence submitted. The AAO determined that the applicant had established that 
his spouse would experience extreme hardship should he remain in the United States, but failed 
to demonstrate that he would suffer extreme hardship if he relocated to China to maintain family 
unity. 

On the present motion, counsel argues that the AAO erred in applying a requirement that the 
applicant demonstrate extreme hardship to her spouse under both the scenario of separation and 
the scenario of relocation. Counsel asserts that such an approach is inconsistent with the Board's 
decision in Matter of Ige, 20 I&N Dec. 880 (BIA 1994). Counsel argues that a correct reading of 
Matter of Ige requires "an adjudicator to use 'reasons' in deciding what possible scenario or 
scenarios exist." Counsel asserts that the AAO must first establish that relocation of the 
applicant's spouse is "reasonably possible" before requiring a showing of extreme hardship 
under that scenario. Counsel further argues that facts of Maller of Ige, a case involving a claim 
for suspension of deportation, are distinguishable from the applicant's case, as the qualifying 
relative in Matter of Ige was a minor child not old enough to choose whether to stay or to leave 
with his parents, both of whom were subject to deportation. 

Counsel contends that as it is unreasonable for the applicant's spouse to relocate to China, the 
AAO erred in requiring the applicant to show that he would experience extreme hardship there. 
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Counsel also asserts that even were a showing of extreme hardship in China required, the 
evidence shows that the applicant's spouse would experience extreme hardship there, and the 
AAO failed to consider all the relevant factors in determining that he would not. 

In support of the motion, counsel submitted statements from the applicant and her spouse; 
country condition reports and other background materials on China; financial documentation; a 
copy of the naturalization certificate for the applicant's spouse; a copy of the permanent resident 
card for the applicant's mother; tax returns for the applicant and her mother-in-law; school 
records for the applicant's children; and copies of the birth certificates of the applicant's four 
U.S. citizen children. The entire record was reviewed and considered in rendering this decision. 

The applicant has not disputed her inadmissibility under section 212(a)(6)(C) of the Act, which 
we have adequately addressed in prior decisions. Also, as noted, we determined in our prior 
decision that the applicant's spouse would experience extreme hardship should he remain in the 
United States and the applicant return to China. The issue in dispute is whether the applicant 
must also demonstrate that her spouse would suffer extreme hardship should he relocate to China 
to be eligible for a waiver of inadmissibility under section 212(i) of the Act, and, if she must, 
whether the evidence in the record supports such a finding. 

Section 212(i) of the Act provides, in pertinent part: 

(I) The Attorney General [now the Secretary of Homeland Security 
(Secretary)] may, in the discretion of the Attorney General [Secretary], 
waive the application of clause (i) of subsection (a)(6)(C) in the case of an 
alien who is the spouse, son or daughter of a United States citizen or of an 
alien lawfully admitted for permanent residence, if it is established to the 
satisfaction of the Attorney General [Secretary] that the refusal of 
admission to the United States of such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of 
such an alien. (emphasis added) 

Counsel argues that the AAO has erred in interpreting section 212(i) and relevant case law to 
require the applicant to demonstrate extreme hardship to her spouse under both the scenario of 
separation and the scenario of relocation, asserting instead that the AAO must establish first that 
relocation of the applicant's spouse to China is "reasonably possible." 

The AAO has long interpreted the various waiver provisions in section 212 of the Act to require 
a showing that denial of the waiver application would result in extreme hardship to a qualitying 
relative regardless of whether the qualifying relative remains in the United States or relocates 
abroad. I This interpretation is consistent with principles articulated by the Board of Immigration 

I Counsel has argued that the AAO has ignored a third possible scenario, that of a qualifying relative choosing to 
reside part-time abroad and part-time in the United States. However, as we hold that an applicant must demonstrate 
extreme hardship to a qualifying relative both in the United States and abroad, and the record does not show that the 
qualifying relative in this case intends to split residency between the United States and China, we find it unnecessary 
to analyze separately the scenario of split residency. 
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Appeals (the Board) in decisions such as Matter oj Ige, 20 I&N Dec. 880 (BIA 1994), and 
Matter oj Pilch, 21 I&N Dec. 627 (BIA 1996). We recognize that tlie relief sought in those cases 
was suspension of deportation rather than waiver of inadmissibility under section 212(i) of the 
Act. Nevertheless, for purposes of a waiver of inadmissibility under various provisions of 
section 212 of the Act, including section 212(i), the Board has found "the factors articulated in 
cases involving suspension of deportation and other waivers of inadmissibility to be helpful, 
given that both forms of relief require extreme hardship and the exercise of discretion." Matter 
oJCervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999) (footnote omitted). 

In Matter oj Ige, the Board noted that it could not give significant weight to a claim that a parent 
would leave a minor child in the United States based on "mere assertion" or "indirect reference 
to such a possibility." 20 I&N Dec. at 886. The Board reasoned that such a claim "can easily be 
made for purpose of litigation, but most parents would not carry out such an alleged plan in 
reality." Id. The Board then set forth evidentiary requirements for a parent to meet before it 
would accept that the parent actually intends to leave his or her child in the United States. Id. 
The Board clarified, however, that even had the respondent met those requirements and 
established his intention to separate from his child upon deportation, the respondent would still 
need to show that his child would suffer extreme hardship abroad to be eligible for relief: 

[A]s a matter of law, we consider the critical issue in determining an alien's 
eligibility for suspension to be whether a child would suffer extreme hardship if 
he accompanied his parent abroad. If, as in this case, no hardship would ensue, 
then the fact that the child might face hardship if left in the United States would 
be the result of parental choice, not the parent's deportation. 

Id; see also Matter oj Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996)(Upon finding that the 
applicants' children would not suffer extreme hardship in Poland, the Board noted that no 
evidence had presented on the children remaining in the United States but that "any hardship the 
children might face if they remain[ ed] in this country [would be] the result of parental choice, 
and not their parents' deportation.") 

The Board's decisions reflect the presumption, particularly regarding minor children, that 
members of an immediate family will choose to remain together if one or more is removed from 
the United States. More importantly, they establish that extreme hardship must be the result of 
inadmissibility or removal, not of choice. 

We acknowledge that some courts, primarily the Ninth Circuit Court of Appeals, have rejected 
"a general presumption that separation of parents and children will not occur" because "parents 
do separate from their children when persuaded that such action is in their children's best 
interest." Cerrillo-Perez v. INS, 809 F .2d 1419, 1426 (9th Cir. 1987); see also Perez v. INS., 96 
F.3d 390, 392-93 (9th Cir. 1996). According to this view, the presumption that parents will not 
separate from their children, and that separation would thus be a matter of parental choice and 
not the result of removal or inadmissibility, "is inconsistent with the . . . responsibility to 
determine extreme hardship based upon individualized consideration of the actual circumstances 
of the particular applicants before it." Cerrillo-Perez, 809 F.2d at 1426. As this case does not 
arise in the Ninth Circuit, we are not bound by its decisions in this matter. 
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Nevertheless, we find that the principle of choice articulated in Jge and Pilch is of even greater 
application in cases involving the separation of adults from one another, and we distinguish 
contrary Ninth Circuit decisions on this basis. A parent or guardian generally determines where 
a minor child will live. If the parent or guardian has decided that the child will remain in the 
United States and endure extreme hardship as a consequence of separation, then the unavoidable 
result of removal from the child's perspective is extreme hardship. Even if relocation of the 
child would not result in extreme hardship, the fact that the parent or guardian has chosen 
separation makes relocation impossible for the child. 

We recognize, therefore, that relocation may be impossible in some cases, a fact that can alter the 
extreme hardship analysis. For example, in Salcido v. Salcido, the Ninth Circuit found that the 
Board had abused its discretion in not considering the hardship of separation because 
"[a]ccording to Salcido's husband's testimony ... [he] would not permit their one-year-old 
daughter to leave this country." 138 F.3d 1292, 1293 (9th Cir. 1998). If an applicant 
demonstrates that it is actually impossible for a qualifying relative to relocate, then proving that 
that qualifying relative would suffer extreme hardship in the country of relocation is 
unnecessary. In such a case, the applicant can meet his or her burden by demonstrating that the 
qualifying relative will suffer extreme hardship under the possible scenario: separation. This is 
consistent with the principle that extreme hardship must be the result of removal or 
inadmissibility rather than a matter of choice. To endure the hardship of separation when 
extreme hardship could be avoided by joining the applicant abroad, or to endure the hardship of 
relocation when extreme hardship could be avoided by remaining in the United States, is a matter 
of choice and not the result of removal or inadmissibility. 

We find no support in the statute or the case law for counsel's argument that the AAO must first 
establish that there is a "reasonable possibility" of relocation before requiring a showing of 
extreme hardship under that scenario. The burden of proving eligibility rests with the applicant, 
and although we do not presume that a qualifying relative will relocate, we do presume that 
relocation is possible unless the applicant proves otherwise. As stated, we acknowledge that 
relocation may be impossible in some cases, such as where the government of a country will not 
permit the qualifying relative to enter and reside. However, in the present matter, counsel's 
argument that relocation to China is not a "reasonable possibility" is not the same as an assertion 
that it would be impossible for the applicant's wife and children to relocate. We find that to the 
extent counsel's assertions about "reasonable possibility" have merit, it is in showing the nature 
and severity of the hardships relocation would occasion on her spouse. 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Maller of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualitying relative should the qualitying relative relocate. 22 I&N Dec. 560, 565 (BIA 1999). The 
factors include the presence of a lawful permanent resident or United States citizen spouse or parent 
in this country; the qualitying relative's family ties outside the United States; the conditions in the 
country or countries to which the qualitying relative would relocate and the extent of the qualifying 
relative's ties in such countries; the financial impact of departure from this country; and significant 
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conditions of health, particularly when tied to an unavailability of suitable medical care in the 
country to which the qualitying relative would relocate. Id. The Board added that not all of the 
foregoing factors need be analyzed in any given case and emphasized that the list of factors was 
not exclusive. Id. at 566. 

The Board has also held that the common or typical results of deportation, removal and 
inadmissibility do not constitute extreme hardship, and has listed certain individual hardship 
factors considered common rather than extreme. These factors include: economic disadvantage, 
loss of current employment, inability to maintain one's present standard of living, inability to 
pursue a chosen profession, separation from family members, severing community ties, cultural 
readjustment after living in the United States for many years, cultural adjustment of qualifying 
relatives who have never lived outside the United States, inferior economic and educational 
opportunities in the foreign country, or inferior medical facilities in the foreign country. See 
generally Malter of Cervantes-Gonzalez, 22 I&N Dec. at 568; Maller of Pilch, 21 I&N Dec. at 
631-32; Malter of Ige, 20 I&N Dec. at 883; Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 
1984); Matter of Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 
810,813 (BIA 1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter of 0-.1-0-, 
21 I&N Dec. 381, 383 (BIA 1996) (quoting Malter ofIge, 20 I&N Dec. at 882). The adjudicator 
"must consider the entire range of factors concerning hardship in their totality and determine 
whether the combination of hardships takes the case beyond those hardships ordinarily 
associated with deportation." Id. 

We observe that the actual hardship associated with an abstract hardship factor such as family 
separation, economic disadvantage, cultural readjustment, et cetera, differs in nature and severity 
depending on the unique circumstances of each case, as does the cumulative hardship a 
qualifying relative experiences as a result of aggregated individual hardships. See, e.g., In re 
Bing Chih Kao and Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Maller of 
Pilch regarding hardship faced by qualifying relatives on the basis of variations in the length of 
residence in the United States and the ability to speak the language of the country to which they 
would relocate). 

However, though the hardship resulting from family separation has been found to be a common 
result of inadmissibility or removal in some cases and with regards to certain family 
relationships, we also note that the "most important single hardship factor" may be separation, 
particularly where spouses and minor children are concerned. Salcido-Salcido, 138 FJd at 1293 
(quoting Contreras-Buenfll v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); see also Cerrillo-Perez, 
809 F .2d at 1422. Thus, though we require an applicant to show that a qualifying relative would 
experience extreme hardship both in the event of relocation and in the event of separation, in 
analyzing the latter scenario, we give considerable, if not predominant, weight to the hardship of 
separation itself, particularly in cases involving the separation of spouses from each other and/or 
minor children from a parent. 
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On motion, counsel asserts that the applicant has provided sufficient evidence to establish that 
her husband's relocation to China would cause him to suffer severe financial and emotional 
hardships. Specifically, counsel asserts that the applicant's spouse will suffer financial hardships 
in China because he will have difficulty finding gainful employment. Counsel notes that the 
applicant would have to sell his home in the United States, but still provide financial support to 
his lawful permanent resident mother who currently resides with him. Counsel further asserts 
that upon relocation, the applicant's spouse will "lose his mother, his country, his friends. his 
business, his community and worse of all his American Dream." Counsel states that the 
applicant's spouse will have to remain in China indefinitely because the applicant is inadmissible 
under a permanent bar. Counsel notes that the applicant's spouse "has good reason to worry 
about the quality of life and health care for his four children in China." Counsel also argues that 
under Chinese law, which contains no provision for dual citizenship, the applicant's spouse is no 
longer a Chinese citizen and would not enjoy any right or privileges of Chinese citizenship or 
nationality unless he renounces his U.S. citizenship and then applies for Chinese residency. 

In a statement submitted on motion, the applicant's spouse indicates that he became a lawful 
permanent resident in 1994 and a U.S. citizen in 2000. He notes that he has not traveled to China 
in the last 21 years and does not remember his hometown. He asserts that his mother and 
siblings are living in the United States. He notes that as a U.S. citizen, he could not travel to 
China without a visa, and that he has no right to reside permanently in China. He states that 
because his wife is subject to a permanent ground of inadmissibility, he would "be exiled" and 
his "rights and privileges as a U.S. citizen" would be taken away. 

The applicant's spouse also contends that the AAO has disregarded his livelihood, financial 
conditions, family ties in the United States, and his children's language capabilities. He states 
that he and his wife are natives of the Fujian Province who speak the Fuzhou dialect but are not 
fluent in the national language, Mandarin. He contends that with his "poor Chinese," lack of 
proper education, and his twenty year absence from China, it would be extremely hard for him to 
find a job to support himself and his family in China. 

The applicant's spouse also states that he would like to have more children, and would be unable 
to do so in China. He contends that he and his wife could be subject to involuntary sterilization 
and heavy fines under the birth control policy in China. He notes that he would be unable to 
support his mother if he returned to China, and he feels that his siblings who reside in the United 
States would be unable to support her without his assistance. He asserts that his children cannot 
speak, write and read Chinese properly. He notes that he speaks Fuzhou, but his Chinese writing 
and reading skills are poor. 

We acknowledge that the applicant's spouse has strong family, cultural and financial ties to the 
United States. The record contains tax documentation reflecting that the applicant's spouse is 
the owner of a Chinese restaurant in Baltimore, Maryland. He has had a lengthy residence in the 
United States, and the record supports his claim that cultural and economic reintegration in 
China would entail significant hardship. The applicant has presented evidence that his mother is 
a lawful permanent resident, and that she resides with and depends on him. Further, school 
records show that his two older U.S. citizen children, ten-year-old Michelle and eight-year-old 
Christina, are integrated into the U.S. education system. The AAO finds that the record supports 



.--
Page 8 

the applicant's claims that her spouse will suffer extreme hardship ifhe is compelled to sever his 
familial, cultural and financial ties to the United States by relocating to China. 

We also find that relocation to China presents the applicant's spouse with two options concerning 
his citizenship, both of which would likely exacerbate these hardships or result in additional 
hardships. We note that the Chinese government does not recognize dual citizenship, and that the 
applicant would be compelled to renounce his U.S. citizenship should he wish to reacquire Chinese 
citizenship. The evidence does not show that the applicant's spouse will be subject to the penalties 
of China's one-child policy should he and his children maintain their U.S. citizenship, though the 
applicant may face such penalties if she were to attempt to have more children in China (who would 
be considered Chinese nationals), consequences which would likely create hardship for the 
applicant's spouse. The U.S. Department of State reports: 

Those who violated the child limit policy ... faced disciplinary measures such as 
social compensation fees, job loss or demotion, loss of promotion opportunity, 
expulsion from the party (membership is an unofficial requirement for certain 
jobs), and other administrative punishments .... 

Bureau of Democracy, Human Rights, and Labor, 2009 Human Rights Report: China (March II, 
2010). 

However, to remam a U.S. citizen and an "alien" in China could diminish the applicant's 
economic opportunities and cause him to be separated from the applicant due to visa 
complications. Furthermore, to the extent the applicant seeks to reacquire Chinese citizenship 
and/or reside permanently in China with his wife and children, we recognize the increased 
likelihood that he would be subject to the penalties of the one-child policy, in addition to 
experiencing any hardships related to renouncing his U.S. citizenship. 

Accordingly, when we consider all the evidence submitted by the applicant, both on the present 
motion and previously, and analyze all hardship factors cumulatively, we find that the applicant 
has demonstrated that her spouse would suffer extreme hardship upon relocation to China. 
Given the unique circumstances of this case~the length of the applicant's residency in the 
United States; his integration into U.S. society; his family ties to the United States, including his 
support for his mother; his lack of family and other ties in China; the potential loss of his 
business; the limited economic opportunities available to him in China due to language and other 
barriers, and possible penalties under China's one-child policy~the applicant has established 
that her husband will suffer extreme hardship should he relocate with her to China. 

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of 
discretion. Once extreme hardship to a qualifying relative is established, we then assesses whether an 
exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BfA 1996). 
In discretionary matters, the alien bears the burden of proving eligibility in terms of equities in 
the United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 I&N 
Dec. 582 (BIA 1957). The AAO must then "balance the adverse factors evidencing an alien's 
undesirability as a permanent resident with the social and humane considerations presented on 
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the alien's behalf to determine whether the grant of relief in the exercise of discretion appears to 
be in the best interests of the country." ld. at 300 (citations omitted). 

The adverse factors in the present case are the applicant's attempt to procure entry into the 
United States by willful misrepresentation and her unlawful presence in the United States. The 
favorable factors in the present case include extreme hardship to the applicant's U.S. citizen 
husband; the applicant's family ties in the United States, including her U.S. citizen children; and 
the applicant's lack of a criminal record 

The AAO finds that the applicant's immigration violations are serious in nature and cannot be 
condoned. Nevertheless, the AAO finds that taken together, the favorable factors in the present 
case outweigh the adverse factors, such that a favorable exercise of discretion is warranted. 
Accordingly, the appeal will be sustained. 

ORDER: The appeal is sustained. 


