
identifYing data deleted to 
prevent clearly unWarranted 
invasion of personal privacy 

\'1,JBLIC copy 

FILE: 

INRE: Applicant: 

Office: CHICAGO 

U.S. Department of Homeland Security 
Citizenship and Immigration Services 
Administrative Appeals Office MS 2090 
Washington, DC 20529·2090 

u.s. Citizenship 
and Immigration 
Services 

Date: JftJ! 0 4 2011 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under sections 212(h) and 
212(i) of the Immigration and Nationality Act, 8 U.S.C. §§ I I 82(h), (i). 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions musl be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(I)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

~~ 
perryRh~ 
Chiet; Administrative Appeals Office 

www.uscis.gov 



DISCUSSION: The waiver application was denied by the District Director, Chicago, Illinois, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant claims to be a native and citizen of Israel. She was found to be inadmissible under 
section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1182(a)(6)(C)(i), for attempting to procure admission into the United States by willful 
misrepresentation. The record shows that the applicant is further inadmissible pursuant to section 
212(a)(2)(A)(i)(I) of the Act, 8 U.S.C. § 1182(a)(2)(A)(i)(I), for having committed a crime involving 
moral turpitude. The applicant seeks a waiver of inadmissibility pursuant to sections 212(i) and 
212(h) of the Act, 8 U.S.C. §§ 1182(i),(h), in order to remain in the United States with her U.S. 
citizen children and U.S. citizen father. 

The district director concluded that the applicant failed to establish that extreme hardship would be 
imposed on a qualifying relative and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. Decision of the District Director, dated January 24, 2008. 

On appeal, counsel for the applicant cites the administrative history of the present matter, and he 
notes that the applicant has an additional U.S. citizen child. Statement from Counsel on Form 
1-290B, dated February 21,2008. 

The record contains a statement from counsel on Form I-290B; copies of birth certificates for the 
applicant and her children, and; a copy of the applicant's marriage certificate. It is noted that counsel 
indicated on Form I-290B that he would send a brief and/or evidence to the AAO within 30 days of 
filing the appeal. The appeal was filed on February 21, 2008. However, as of October 21,2010, the 
AAO had received no further documentation or correspondence from the applicant or counsel. On 
October 21, 2010, the AAO sent a facsimile to counsel with notice that a brief or additional evidence 
had not been received, and affording five days in which to provide a copy of any missing filing. As 
of October 28, 2010, the AAO had not received a response to the facsimile, and the record is deemed 
complete. The entire record was reviewed and considered in rendering this decision. 

Section 212(a)(6)(C)(i) of the Act provides, in pertinent part, that: 

Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the United States or other benefit provided under this Act is 
inadmissible. 

The record ret1ects that on or about December 18, 1997, the applicant entered the United States 
using a Brazilian passport under a false name. On April 23, 2002, she was convicted in the United 
States District Court, Southern District of Alabama, pursuant to 18 U.S.C. § 1546(a) for using a false 
entry document. Accordingly, the applicant was found to be inadmissible under section 
212(a)(6)(C)(i) of the Act for procuring admission into the United States by willful 
misrepresentation. The applicant does not contest her inadmissibility under section 212(a)(6)(C)(i) 
of the Act on appeal, and she requires a waiver under section 212(i) of the Act. 



The record further shows that the applicant is inadmissible under section 212(a)(2)(A)(i)(I) of the 
Act for having committed a crime involving moral turpitude due to her conviction under 18 U.S.C. § 
1546(a).! 

Section 212(a)(2)(A) of the Act states, in pertinent parts: 

(i) [A]ny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of -

(I) a crime involving moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime ... 
is inadmissible. 

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 617-
18 (BIA 1992), that: 

lM]oral turpitude is a nebulous concept, which refers generally to conduct that shocks 
the public conscience as being inherently base, vile, or depraved, contrary to the rules 
of morality and the duties owed between man and man, either one's fellow man or 
society in general.. .. 

In determining whether a crime involves moral turpitude, we consider whether the act 
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional 
conduct is an element of an offense, we have found moral turpitUde to be present. 
However, where the required mens rea may not be determined from the statute, moral 
turpitude does not inhere. 

(Citations omitted.) 

In Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Attorney General articulated a new 
methodology for determining whether a conviction is a crime involving moral turpitude where the 
language of the criminal statute in question encompasses conduct involving moral turpitUde and 
conduct that does not. First, in evaluating whether an offense is one that categorically involves 
moral turpitude, an adjudicator reviews the criminal statute at issue to determine if there is a 
"realistic probability, not a theoretical possibility," that the statute would be applied to reach conduct 
that does not involve moral turpitude. [d. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 U.S. 183, 
193 (2007). A realistic probability exists where, at the time of the proceeding, an "actual (as 
opposed to hypothetical) case exists in which the relevant criminal statute was applied to conduct 
that did not involve moral turpitude. If the statute has not been so applied in any case (including the 
alien's own case), the adjudicator can reasonably conclude that all convictions under the statute may 

I An application or petition that fails to comply with the technical requirements of the law may be denied by the AAO 

even if the Service Center does not identify all of the grounds for denial in the initial decision. See Spencer Enterprises. 

Inc. v. United States. 229 F. Supp. 2d 1025. 1043 (E.D. Cal. 2001). affd. 345 F.3d 683 (9'" Cir. 2003); see also Soltane v. 

DOl. 381 F.3d 143. 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 
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categorically be treated as ones involving moral turpitude." [d. at 697, 708 (citing Duenas-Alvarez, 
549 U.S. at 193). 

However, if a case exists in which the criminal statute in question was applied to conduct that does 
not involve moral turpitude, "the adjudicator cannot categorically treat all convictions under that 
statute as convictions for crimes that involve moral turpitude." 24 I&N Dec. at 697 (citing Duenas
Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage inquiry in which 
the adjudicator reviews the "record of conviction" to determine if the conviction was based on 
conduct involving moral turpitude. [d. at 698-699,703-704,708. The record of conviction consists 
of documents such as the indictment, the judgment of conviction, jury instructions, a signed guilty 
plea, and the plea transcript. [d. at 698, 704, 708. 

If review of the record of conviction is inconclusive, an adjudicator then considers any additional 
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. 24 
I&N Dec. at 699-704, 708-709. However, this "does not mean that the parties would be free to 
present any and all evidence bearing on an alien's conduct leading to the conviction. (citation 
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is not 
an invitation to relitigate the conviction itself." [d. at 703. 

As noted above, the applicant was convicted in the United States District Court, Southern District of 
Alabama, pursuant to 18 U.S.C. § 1546(a), for using a false entry document, for which she was 
sentenced to a fine and five years probation. 

At the time of the applicant's conviction, 18 U.S.C. § 1546 provided, in pertinent part: 

Fraud and misuse of visas, permits, and other documents 

(a) Whoever knowingly forges, counterfeits, alters, or falsely makes any immigrant or 
nonimmigrant visa, permit, border crossing card, alien registration receipt card, or 
other document prescribed by statute or regulation for entry into or as evidence of 
authorized stay or employment in the United States, or utters, uses, attempts to use, 
possesses, obtains, accepts, or receives any such visa, permit, border crossing card, 
alien registration receipt card, or other document prescribed by statute or regulation 
for entry into or as evidence of authorized stay or employment in the United States, 
knowing it to be forged, counterfeited, altered, or falsely made, or to have been 
procured by means of any false claim or statement, or to have been otherwise 
procured by fraud or unlawfully obtained; or 

Whoever, except under direction of the Attorney General or the Commissioner of the 
Immigration and Naturalization Service, or other proper officer, knowingly possesses 
any blank permit, or engraves, sells, brings into the United States, or has in his 
control or possession any plate in the likeness of a plate designed for the printing of 
permits, or makes any print, photograph, or impression in the likeness of any 
immigrant or nonimmigrant visa, permit or other document required for entry into the 
United States, or has in his possession a distinctive paper which has been adopted by 
the Attorney General or the Commissioner of the Immigration and Naturalization 
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Service for the printing of such visas, pennits, or documents; or 

Whoever, when applying for an immigrant or nonimmigrant visa, pennit, or other 
document required for entry into the United States, or for admission to the United 
States personates another, or falsely appears in the name of a deceased individual, or 
evades or attempts to evade the immigration laws by appearing under an assumed or 
fictitious name without disclosing his true identity, or sells or otherwise disposes of, 
or offers to sell or otherwise dispose of, or utters, such visa, pennit, or other 
document, to any person not authorized by law to receive such document; or 

Whoever knowingly makes under oath, or as pennitted under penalty of perj ury under 
section 1746 of title 28, United States Code, knowingly subscribes as true, any false 
statement with respect to a material fact in any application, affidavit, or other 
document required by the immigration laws or regulations prescribed thereunder, or 
knowingly presents any such application, affidavit, or other document which contains 
any such false statement or which fails to contain any reasonable basis in law or fact--

Shall be fined under this title or imprisoned not more than 25 years (if the offense was 
committed to facilitate an act of international terrorism (as defined in section 2331 of 
this title)), 20 years (if the offense was committed to facilitate a drug trafficking 
crime (as defined in section 929(a) of this title)), 10 years (in the case of the first or 
second such offense, if the offense was not committed to facility [FNIJ such an act of 
international terrorism or a drug trafficking crime), or 15 years (in the case of any 
other offense), or both. 

The Fifth Circuit Court of Appeals in Omagah v. Ashcroft noted that 8 U.S.C. § 1546 encompasses 
both crimes which involve moral turpitude and those which do not because it punishes a spectrum of 
offenses, including "(1) simple, knowing possession of illegal documents, (2) possession of illegal 
documents with an intent to use them, and (3) forgery of illegal documents." 288 F.3d 254, 261 (5th 

Cir. 2002). The BlA in Matter of Serna addressed whether the first offense - simple, knowing 
possession of illegal documents - constitutes morally turpitudinous conduct, and held, "the crime of 
possession of an altered immigration document with the knowledge that it was altered, but without 
its use or proof of any intent to use it unlawfully, is not a crime involving moral turpitude." 20 I&N 
Dec. 579, 586 (BIA 1992). In Omagah, the Fifth Circuit addressed the second offense on the 
spectrum - possession of illegal documents with an intent to use them - and noted that it found 
reasonable "the BIA's decision to classify, as moral turpitude, conspiracy to possess illegal 
immigration documents with the intent to defraud the government." 228 F.3d at 261. 

Since a conviction under 8 U.S.C. § 1546 is not categorically a crime involving moral turpitude, we will 
engage in a second-stage inquiry and review the "record of conviction" to determine if the 
conviction was based on conduct involving moral turpitude. Matter of Silva-Trevino, 24 I&N Dec. 
687,698-699,703-704,708 (A.G. 2008). The record of conviction consists of documents such as 
the indictment, the judgment of conviction, jury instructions, a signed guilty plea, and the plea 
transcript. 24 I&N Dec. at 698, 704, 708. The record in the instant case contains a Judgment in a 
Criminal Case issued by the United States District Court, Southern District of Alabama (Case 
Number 01-00215-002), yet it does not identify the specific acts for which the applicant was 



convicted under 8 U.S.c. § 1546(a). The applicant has not submitted any other records of her 
conviction. Thus, the AAO will consider other evidence to resolve the moral turpitude question. 

The record contains a Form 1-213, Record of Deportabiellnadmissible Alien, dated May 2, 2002, that 
indicates that the applicant used a Brazilian passport to enter the United States, and that she was 
subsequently convicted under 8 U.S.c. § 1546. Thus, the records supports that the applicant presented 
a false passport to officers of the United States government in order to mislead them and gain 
admission. Accordingly, the AAO finds that the applicant's conviction involves morally 
turpitudinous conduct because it involves the intent to defraud the U.S. government. See Matter of 
Flores. 17 I&N Dec. 225, 230 (BIA 1980)("We believe that the crime of uttering or selling false or 
counterfeit paper relating to registry of aliens with knowledge of their counterfeit nature inherently 
involves a deliberate deception of the government and an impairment of its lawful functions."); see 
also Jordan v. De George, 341 U.S. 223, 232 (l951)("The phrase "crime involving moral turpitude" 
has without exception been construed to embrace fraudulent conduct."). 

As the applicant was convicted of a crime involving moral turpitude, she is inadmissible under 
section 212(a)(2)(A) of the Act and she requires a waiver under section 212(h) of the Act. 

In order for the present waiver application to be approved, the applicant must show that she meets 
the requirements for a waiver under section 212(h) and (i) of the Act. The AAO will first determine 
whether the applicant has shown eligibility for a waiver under the more restrictive standard of 
section 212(i) of the Act. 

Section 212(i) of the Act provides, in pertinent part: 

(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an alien who is 
the spouse, son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General [Secretary] that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfull y resident spouse or parent of such an alien. 

A waiver of inadmissibility under section 212(i) of the Act is dependent on a showing that the bar to 
admission imposes extreme hardship on a qualifying relative, which includes the U.S. citizen or 
lawfully resident spouse or parent of the applicant. Hardship to the applicant or her children can be 
considered only insofar as it results in hardship to a qualifying relative. The applicant's U.S. citizen 
father is the only qualifying relative in this case. If extreme hardship to a qualifying relative is 
established, the applicant is statutorily eligible for a waiver, and USCIS then assesses whether a 
favorable exercise of discretion is warranted. See Matter of Mendez-Moralez. 21 I&N Dec. 296, 301 
(BrA 1996). 

As a qualifying relative is not required to depart the United States as a consequence of an applicant's 
inadmissibility, two distinct factual scenarios exist should a waiver application be denied: either the 
qualifying relative will join the applicant to reside abroad or the qualifying relative will remain in the 
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United States. Ascertaining the actual course of action that will be taken is complicated by the fact 
that an applicant may easily assert a plan for the qualifying relative to relocate abroad or to remain in 
the United States depending on which scenario presents the greatest prospective hardship, even 
though no intention exists to carry out the alleged plan in reality. Cf Matter of 1ge, 20 I&N Dec. 
880, 885 (BIA 1994) (addressing separation of minor child from both parents applying for 
suspension of deportation). Thus, we interpret the statutory language of the various waiver provisions 
in section 212 of the Act to require an applicant to establish extreme hardship to his or her qualifying 
relative(s) under both possible scenarios. To endure the hardship of separation when extreme 
hardship could be avoided by joining the applicant abroad, or to endure the hardship of relocation 
when extreme hardship could be avoided by remaining in the United States, is a matter of choice and 
not the result of removal or inadmissibility. As the Board of Immigration Appeals stated in Matter 
of Ige: 

[W]e consider the critical issue ... to be whether a child would suffer extreme hardship if he 
accompanied his parent abroad. If, as in this case, no hardship would ensue, then the fact 
that the child might face hardship if left in the United States would be the result of parental 
choice, not the parent's deportation. 

Id. See also Matter (If Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996). 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the qualifying 
relative would relocate and the extent of the qualifying relative's ties in such countries; the financial 
impact of departure from this country; and significant conditions of health, particularly when tied to an 
unavailability of suitable medical care in the country to which the qualifying relative would relocate. 
/d. The Board added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the list of factors was not exclusive. Id. at 566. 

The Board has also held that the common or typical results of deportation, removal and 
inadmissibility do not constitute extreme hardship, and has listed certain individual hardship factors 
considered common rather than extreme. These factors include: economic disadvantage, loss of 
current employment, inability to maintain one's present standard of living, inability to pursue a 
chosen profession, separation from family members, severing community ties, cultural readjustment 
after living in the United States for many years, cultural adjustment of qualifying relatives who have 
never lived outside the United States, inferior economic and educational opportunities in the foreign 
country, or inferior medical facilities in the foreign country. See generally Matter of Cervantes
Gonzalez, 22 I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. at 631-32; Matter of 1ge, 20 I&N Dec. 
at 883; Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of Kim, 15 I&N Dec. 88, 
89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 



However, though hardships may not be extreme when considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter of O-J-O-, 21 
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator "must 
consider the entire range of factors concerning hardship in their totality and determine whether the 
combination of hardships takes the case beyond those hardships ordinarily associated with 
deportation." Id. 

We observe that the actual hardship associated with an abstract hardship factor such as family 
separation, economic disadvantage, cultural readjustment, et cetera, differs in nature and severity 
depending on the unique circumstances of each case, as does the cumulative hardship a qualifying 
relative experiences as a result of aggregated individual hardships. See, e.g., In re Bing Chlh Kao 
and Mel Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding 
hardship faced by qualifying relatives on the basis of variations in the length of residence in the 
United States and the ability to speak the language of the country to which they would relocate). 

Family separation, for instance, has been found to be a common result of inadmissibility or removal 
in some cases. See Matter of Shaughnessy, 12 I&N Dec. at 813. Nevertheless, family ties are to be 
considered in analyzing hardship. See Matter of Cervantes-Gonzalez, 22 I&N Dec. at 565-66. The 
question of whether family separation is the ordinary result of inadmissibility or removal may 
depend on the nature of family relationship considered. For example, in Matter of Shaughnessy, the 
Board considered the scenario of parents being separated from their soon-to-be adult son, finding 
that this separation would not result in extreme hardship to the parents. Id. at 811-12; see also U.S. 
v. Arrieta, 224 F.3d 1076, 1082 (9th Cir. 2000) ("Mr. Arrieta was not a spouse, but a son and 
brother. It was evident from the record that the effect of the deportation order would be separation 
rather than relocation."). In Matter of Cervantes-Gonzalez, the Board considered the scenario of the 
respondent's spouse accompanying him to Mexico, finding that she would not experience extreme 
hardship from losing "physical proximity to her family" in the United States. 22 I&N Dec. at 566-
67. 

The decision in Cervantes-Gonzalez reflects the norm that spouses reside with one another and 
establish a life together such that separating from one another is likely to result in substantial 
hardship. It is common for both spouses to relocate abroad if one of them is not allowed to stay in 
the United States, which typically results in separation from other family members living in the 
United States. Other decisions reflect the expectation that minor children will remain with their 
parents, upon whom they usually depend for financial and emotional support. See, e.g., Matter of 
ige, 20 I&N Dec. at 886 ("[I]t is generally preferable for children to be brought up by their 
parents."). Therefore, the most important single hardship factor may be separation, particularly 
where spouses and minor children are concerned. Salcido-Salcido, 138 F.3d at 1293 (quoting 
Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); Cerrillo-Perez, 809 F.2d at 1422. 

Regardless of the type of family relationship involved, the hardship resulting from family separation 
is determined based on the actual impact of separation on an applicant, and all hardships must be 
considered in determining whether the combination of hardships takes the case beyond the 
consequences ordinarily associated with removal or inadmissibility. Matter of O-J-O-, 21 I&N Dec. 
at 383. Nevertheless, though we require an applicant to show that a qualifying relative would 
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experience extreme hardship both in the event of relocation and in the event of separation, in 
analyzing the latter scenario, we give considerable, if not predominant, weight to the hardship of 
separation itself, particularly in cases involving the separation of spouses from one another and/or 
minor children from a parent. Salcido-Salcido, 138 F.3d at 1293. 

In the present matter, the applicant stated on Form 1-601 that she is applying for a waiver due to 
extreme hardship that will be suffered by her U.S. citizen children. However, as noted above, the 
applicant's children are not qualifying relatives under section 212(i) of the Act, and direct hardship 
to them may not serve as a basis for the present waiver application. 

The applicant has not asserted that her U.S. citizen father will suffer hardship should she be 
prohibited from residing in the United States. While the applicant indicated that her children would 
suffer extreme hardship, she has not asserted that her father would be impacted by her children's 
difficulties. 

The applicant has not asserted or shown that she has any other qualifying relatives whose hardship 
may be considered in the present matter. 

Counsel cites the administrative history of the present matter, and he asserts that his correspondence 
with a United States Citizenship and Immigration Services (USCIS) officer led him to believe that 
the present waiver application was going to be approved. Statement from Counsel on Form J-290B 
at 2. However, as discussed above, the record of proceeding lacks explanation or evidence to 
support the approval of a waiver under section 212(i) of the Act, and the district director properly 
denied the Form 1-601 application. 

Based on the foregoing, the applicant has not established that denial of the present waiver 
application "would result in extreme hardship" to a qualifying relative, as required under section 
212(i) of the Act. Having found the applicant statutorily ineligible for relief, no purpose would be 
served in discussing whether she merits a waiver as a matter of discretion. As the applicant has not 
shown that she is eligible for a waiver under section 212(i) of the Act, not purpose would be served 
in also assessing whether she meets the requirements of section 212(h) of the Act. 

In proceedings regarding a waiver of grounds of inadmissibility under sections 212(h) and 212(i) of 
the Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the 
Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


